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Rogers verſus Mayhoe. Hill. 2 & 3 Jac. II. 
| | Kot. 126. un ON 


T's Plaintiff bought an Aion of Debt. on a Wii 


7 
F 


Judgment obtained in B. R. and the Defen- Ewa 
dant pleaded in Bar, that he ante diem impes Aion of Debe on a 
rrationis Billa przdiaz had bzought a Crit of /=ignen. 
Etroz on that Judgment which was till pepending; and 77 54 . 4 b. 
upon a Demurrer to this Plea it was adjudged, that 3 Lev. 3 
this Matter could not be pleaved in Bar, tha (t-might be , 355. 
pleaded in Abatement, as map be ſeen in the Cale next Ot 25 
following ; and thereupon the Plaintiff had Judgment, Vide w, & pot 


Aby verſus Buxton + Hill, 2 & 3 Jac. II. 
- Rot. 116. n. 


bie was 1ikewile” an Ation ot Debt on a Judg- where it wa sd. 

A. ment had in B. R. ann the-Defendant pleaded in 2 i» Werres 

Abatement, that he ante diem, &c. had bought a Urit of 415- ** 

Erro; on that Judgment which was (il depending; and 

upon a Demurrer to that Plea, it was adjudged that the 

1 ſhould abate. d 
Repozter makes a_Quzre in this laſt Caſe, and viae pot 736. 

refers to the Caſe of 22 cerſns Lol, wer — 40 


0 


2 Term. S. Trin. 3 Jac. II. B. R. 
fit was adjudged to the contrary, (viz.) that a Writ of 
f re og, 5 Erro2 depending is no good Plea to an Acton of Debt 
— 4) By 7 on a Judgment; and cited a * Caſe where, in an A#ion 
. of Debt on a Judgment, the Defendant pleaded a Writ 
of Erro?2 depending, neither in Abatement, nor in Bar, but 
1 4 57 concluded his Plea thus, (viz.) Petit, &c. if he ſhouſd be 
22 396. . compelled to make any farther anſwer, pendin of thor 
—4 tit of Gxroz; and this us K. 0 1. d 


5 191 N £yvant was ruleß tg anſſuex 
Doyley werſus 1 Hill. 2 & 3 Jac. II. 
1 12 IT 7 


8 Facias againſt an Executo? (upon a Judgment 

in Ejetment again his Teftatoz) quare plenariam 

poſſeſſionem, &c. & Executionem de damnis, &c. habere non 

_—_ the Defendant pleaded a friygious Plea, to which 

Plaintiff demurred. 

And now the Counſel fo2 the Defendant waived the 
Plea, and took Exceptions to the Writ, (viz.) becauſe the 
Defendant who was Executoz is not named, 02 ſet foꝛth 

in the Writ to be Textenant of the Lands recovered, 

9 00 tn "Y wt FR not be intended _ he — * becauſe 4 Defen- 

: n None ſuppoſe a 0 
and that by eath the Lows d e his Pei 
at Law; and therefoze ko) Dofault of this Allegation, 

the Platatiff cannot have Judgment fo2 the Poſſeſſion, 02 

| Damages, becauſe the Writ being not good ko: Part, is 

. had fo2 the Whole. 

. The Court inclined to that Dpinion, which the Plain- 
tiff perceiving, dzought a new Writ of Sci' fa', and 
menyed the Fault. 

b the Repoztor was of Opinion, that the JPtaintiff 

in this Caſe might pꝛay ta have Execution, &c. — fo 
- culo); and fo2 this ſee 3 Cro. 872. ſo where a Sci 

— byzought to have Execytion of. Ceigg Gs. upan d Aub. 

ment in a real Ation, and the n is warned, and 


| OR SOAR. 


a 5 I . 151 
13 999% 9 TS ene 
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Renew verſus 1 Hill. 2 & 3 Jac. II. 
Rot. 708. ; 


] \ÞIJS was a ſpecial Action on the Caſe on a Bill State of Linicci- 
of Exchange bzought by the Indorſee againſt wender * in 
Drawer. Bill of Exchange. 
The Defendant Proteſtando, that the ſaid Bill of Ex: 1 Dur — p. 14+ 
change did not concern Merchandize between Merchants, x: ke | 
their Fatozs 02 Servants, pro placito quod ipſe — Cond. 19 341. 
ſumpſit ſuper ſc infra ſex annos, &. 
Plaintiff demurred to this Plea, ſuppoſing a 
Bill of Exchange to be a Specialty, and ſo not within 
the Statute of Limitations; but the Court was of an- 
other Opinion, (viz) that & it a @ good Plex, and fo 
gave Judgment foz the Defen 


Dickins verſus Cin Hill, 21 K 22 
r 


12 Ejetment_ a ſpecial Uerdi# was found, which 
pended in Argument until Eaſter-Term 3 Jac. 2. 
which Time the Term ſet: fozth by the Plaintiff in 
Declaration expired; and thereupon the Court 
moved fo2 a Rule to enlarge the Term, and the Defen- Hutchics ver. Bader 
pant was required to conſent, which: de refuſing,” the 2 
Court, upon pꝛoducing ſeveral ancient Rules made 4 ſuch cab. 
' Caſes, did Fans * without R 4 Lan 
the Defendant. 


Wii. Tonſtall. Hill. 2 & I. 
, weg a. 3161 


18: 
Te 
b 
2 9 


. v4 » 
ng 


1 a ſpecial Anion on the Caſe, the ig declared Adinilicapiat 
as Adminiſtratoz durante ninore ætate of R. §. Exe- ** — | 
cutor of the laſt Will and Teſtament of R. S. bis Father, e 
ſetting. fozth, that the Teftato2 R. S. in his Life-Time — 194- P. 20. 
had obtained a Judgment foz 100 l. againſt W. S. who 
was likewile indebted to the Teſtatoz in another 100 l. 
fo2 Rent; and 9 the Death of the ſald Ceſtatoz, 
the Plaintiff ns" on a Seire facias tg have 
Execution, | 


Term.'S. Trin. 3 Jac. II. B. R. 5 


Execution, &c. and that he intending. to take out Exe- 


cution, and alſo to ming an Action of Debt fo2 the 
Rent in Arrear, (the ſaid W. S. being then polkelſed of 
Goods and Chattels ſufficient to diſcharge the whole) 
which being very well known to the Defendant, he of his 
Malice and Covin with the ſaid W. S. did conſpire to 


Defeat the Plaintiff of his Execution, and of recovering 
the Boney fo2. Rent Arrear, pꝛocured the ſaid W. S. to 
confeſs a Judgment fo2 1601. (of futth/a Term) to one 


W. N. ubi revera the ſaſd W. S. did not owe any Thing 
to the ſaſy W. N. and that he ſued out Execution upon 


this feigned Judgment, by Uirtue whereof be ſeis d all 


the Goods and Chattels of the ſaſiw W. S. which he 
elloined to Places unknown,” and converted to his own 
Ce, by Reaſon whereof the Plaintiff loſt his Debt. | 

The Defendant demurred to this Declaration fo2 
Matter in Law, ſuppoſing that this Acklon would not 


— 1 the Defendant Tonltall . a Writ of 
— 4 n e whete the udgment was af- 


Fortune verſus Manucaptors of Davis. Hill. 
4. Rot. 73. 


The . Plaſatif replied, that the Paincipal is :Kuing, 


fucks Travere ought he died befoze the Jfſuing kozth ot any Ca. ſa. and upon a 


$ Mod. 167. .. 


but only a general Allegation, (viz.) ante emanationem 

is incertain; therefoze the 
Plaintiff in his' Replication ought to have ſet' kozth the 
certain Time when the Ca. fa. (ſued agaſtiſt the Pyſnicipal; 
and that the Sheritk returned Non eſt inventus; iſe 
499 E Debt 


lie; but it was adjudged that the Aﬀion would lie, and 


Term. S. Trin. 3 Jac. IT. B. R. 5 


Debt on a Bond fo Perfozmance of Covenants in an 8 
Jndenture the Defendant. cannot plead. Pertozmante ge-; Le. 0g. 2 f. 
nerally without ſetting fozth the Indenture. | 
And fo2 this Reaſon the Replication was adjudged Ci 
Ye and the Court being. ready to give Judgment, the 

ntiff pzayed Leave to diſcontinue ; which was granted. 


Evans wer ſus Cramlington. Paſch. 2 Jac. II. | 


Rot. 192. 

TE was a ſpecial Aion on the Caſe bzought up- Vent. 296, ;07. 

on a Bill of Exchange; which was thus: The De. 4 , „ m . 
fendant Cramlington dzew a Bill of Exchange fo2 500 1. Exchange againſt the 
upon one Rider, payable at 25 Days Sight to one Price, Praver broughe ty 
o2 D2dez, ko: the Uſe of one Calvert; Price indozſed this bd g. 
Bill to the Plaintiff Evans, which was accepted by Rider, Skinner 264. S. C. 
but he did not pay the Money on the Day r. 
the Plaintiff Evans who was the Indorlc- : lip. 5.” 


Aion againſt Cramli the Drawer. een 
Che Detenvant — (after Oyer of the Bill) Yel. 23. 


pleaded that Calvert (who was named the Ceſſul que ſc 2,0* 97% 
in the Bill) was an Dfiicer in the Excile, and (ndebted z 


to the Ring in ſuch a Sum, and that upon an Exrche- 4 Med. 242. 
auer Pꝛoceſs at the Suit ok the King, this 500 I. was 5, 3+ 367. 


MV in his bands. PI © _ 76, 304 
n upon a emurrer to | there were 1 Len. 45, 152. 
two Polnts made: a, Sk. 125, 133. 


1. Whether by the Moꝛds of the Bill, Calvert had ſuch 
an Intereſt in the Boney, that befoze it was paid to 
Price, 02 D2der, it might be extended as the pꝛoper 
Goods of Calvert, foz his Debt due to the King; 02 
whether de hav only an equitable Right to recetve and 
have the Boney after it was pald to Price. 

2. Whether Price had ſuch an Jntereſt in the Money 
by the Moꝛds ' of this Bill, that he t lawfully in- 
dozſe and allign it to another by the Cuſtom ok Iv pf ie, 
chants; 02 whether he dad only a bare Authority to te. 
ceive it fo2 the Uſe of Calvert. _— IT 

And afterwards in Eaſter-Term 1 Will. it was ad- 
judged by the Chief Juſtice, Holt and the Court. fo2 x 
Plaintiff; becauſe Calvert hay only an equitable Intereſt, 
and not a lawful one, to have the Bonep; fo2 be could 
not maintain an Adion on this Bill againſt a" | 


1 


6 Term. 8 Trin 3 Jac. II. B. R. 


Beſides, the Jndozſement of it by Price to Evans, 
(the Plaintiff) was ko; Ualue received of the Plaintiff by 
Price, and ſo he received that very Boney to which Cal- 
vert had an Equity; and therefoze he was reſponſible in 
Equity to him; but the Sum demanded by the Plaintiff 

Evans is not that Sum, but another due to him koz Ga- 
lue received, in which Sum Calvert was not concern'd , 
and fo2 theſe Reaſons the Boney now in Demand was 
not extendable; and therefoze this Plea was adjudged 
Afterwards the Defendant bzought a Writ of Erro2 in 
the Exchequer-Chamber upon this Judgment, and in 
Eaſter-Term 2 Will. &c. the Judgment was affirmed. 


The King verſus Baker. 


The Court of King's Pye - Defendant was indien and convied at 
Judgment dl” Kingſton - upon Hull, fog ſpeaking ſeditious Mozds, 
Convittion in ano- &c. any the Pꝛoteedings being removed into B. R. by 
Dail 2: —Certiorari, the Court was moved to give Judgment. 
1 Mod, 35, But this Motion was oppoſed, becauſe it was irregu⸗ 
2 Red. 594- lar; fo2 the Court of King's Bench never gives Judgment 
upon a Convition in another Court; but the Practice is, 
if, (after Iſſue joined in another Court) and the Jndi#- 
ment is removed, the Party is always admitted to waſve 
the Iſſue below, and to plead de novo, and to go to a 
Trial upon an Iſſue joined in this Court. 
The Court directed a new Trial, and Baker was found 


gullty by a ſecond Uerdif. 


ayor of London, werſus Watkyns. 
Hill 3 Jac. II. Kut * | 


N Action upon the Cuſtom of London againſt the 

Antes end {A Defendant being no Freeman, but a Merchant 

the Verdict. Stranger, for not weighing Goods, &c. at the common 
6 Mod. 123, 177. Beam. 

After a Uervi# (but againſt Evidence) fo2 the Plain- 

tiff, it was moded in Arreſt of Judgment, that the 

aintiff had ſet fozth in his Declaration a Cuſtom, that 

Conſideration the Bayoz, &c. and their Pꝛedeceſſoꝛs 


at their pzoper Charge had maintained a — 


Jefferies, M 


3 Mod. 161. 8. C. 


Term. S. Trin. 3 Jac. II. B R. 9 
Time out of Bind fo2 weighing Goods, and Servants 
to attend, &c. all fozeign Merchants, who ſhould im. 
pozt any Goods oz Merchandize to be ſold by eight, 
uſi fuerunt to bing them to this Beam to be weſghen, 
and to pay ſo much fo2 every Þundzed (Weight ; and af- 
ſigned fo2 B2each, that the Defendant at ſuch a Time 
had impozted ſo many Barrels of Raiſins, &c. which he had 
ſold without bzinging them to the Beam to be weighed. 

Now the Objeckion was, that the Plaintiffs had not Yelv. zo, 175. 
well applied the Cuſtom to the pzeſent Caſe; becauſe  Cro. 44, 220, 245, 
they did not aver that the Barrels of Raiſins thus im-: Boni . 
pozted were ſuch Goods as were ſold by Weight; koz the March 12. 

Sale of Goods not uſually ſold by Weight, is no Breach . 125 


of the Cuffom, upon which this Declaration was Palm, $60. 
founded. Cro. El. 458. 


It was likewiſe objeted, that the Plaſntifs had not 
alledged, that the Detendant had not patd the cuRomary 
Toll fo2 weighing; foz if he hav paid: it ſecundum ratam 
it had been good to diſcharge him from the Foꝛmallty of 
weighing at their Beam. 

But thzee Judges againſt Jufffee Allibon were of Opi- 
nion, that thefe Fanfts were cured by the Gerdick. 


Chorley werſus Haſlewood, on the Crown-fide. 
Patch. 3 Jac. II. Not. 260. 


RROR to reverfe an Outtawy in B. R. and the Error to rere an 
Erro: was aſligned per Artornatum, without a fpeefal O- wa gr. 
Rule of Court foz that Purpoſe ; and this being objeted 5 .. 
againſt the Crit, a Difference was toben to maintain Salk. 496. 
the Pzattice, (viz.) where the Eeroz appears upon the W. 
Face of the Recozd, it may be aſſigned well enough per 
Attornatum, and to pzove it there was a Caſe cited, 
N 22. but no Opinion was gfven fn the pzrncipal 


* 


Hacket verſus Herne. Mich. 36 Car. Il B. R. 
Rot. 214. 


{\ 


» 0 
8 — — 
„ * 


— ——— 


8 ferm. 8 Trin. 3 Jac. II B R 


Ro. Ab. 929 o ge alone bzought a —— of Erro2 in B. R. and upon a. a De- 
Couper v. 305. 9F, MULTEE to the Writ, it was quathed, - becauſe both of 
Ce 25 Rad: them Ought to join oy this Writ ; and it one of: them 
dock's Cale. ſhould refuſe, he ſhould be ſummoned and ſeveren : Now 
where; there 18 Judgment againſt ſeveral, ' if one alone 
a Noun 208. ſhould be permitted to bing a Crit of Erroz, this Jn- 
: Co. ,  Convenlence mut neceſſarily enſue, (viz.) that every De- 
kendant might being a'CUrit of Erro2 by himſelf, and by 

that Means delay the Plaintiff from his Execution fo2 a 
long Time, and from having any Benefit of his Juds: 
ment, __ it might be affirmed 2 75 02 oftner. ; 


| 


Lake ſis Raw. Tin 3 Jac. II. Rot. — 


pleaded, LNB C againſt an Erecuto, who pleaded, That 10 
ce hi Tele Teſtatoz entered into a Bond in ſuch a Penalty 
did nocfay prowerets U T. S. Conditioned to pay ſo much Boney, which was 
44 abite, yet good. nut yet paid, beyond which he had not Aﬀets. 

To this Plea the Plaintiff” demurted ſpectally, and 
ſhewed fo2 Cauſe, that the Defendant-did not aver, (as 
he ought) that the Bond was entered into by the Teſta- 
to? vero & juſto debito. 

2 Cro. 8, 55, 630. ut the Court held the Plea good without ſuch an 
* Averment; fo2 it chall be intended the Bond was given 
fo? a juſt Debt, and the Obligatton it (elf hall be ſuf- 
ficient to charge the .Executoz, tho" he you! not received 


any Money of the Teſtato?'s. 


Trevelian verſus Seccomb. Irin. 3 II. 
B. R. Rot. 788. F 


Plea of ten Outlaw HE Defendant pleaded . ten Outlawries of the 
ries in Diſability is Plaintiff on mean Pzoceſs in Diſability of his Ac 
unte bzought, and pꝛaped Judgment it any Anſwer 
difabled by one Out- OUght to made Foam thoſe Outlawzies are un- 
lawry as by the o- reverſed. Ser PL EU > TONJEH1 


1 Show. 80. 8. C. Comb. 163. 8.0 
The Plaintiff demurred, fo2- that this Plea was dou⸗ 


ble, and the. Cauſe depended in Court till e 
Term, 


J 


Term. S. Trin. 3 Jac. II. B. R. 
Term, Anno 1 Will. when it was argued, that the Plea 
was not double; fo; thts is in Nature ot a Plea in Abate- 
ment, in which Set ot | Pleas ſeveral diſtin Matters 
may be alledged; and therefoze Duplicity is not a good 
Exception to a Plea in Abatement. | 
Beides there is a Diverſity between a Plea in Bar 
and in Abatement as to Duplicity in Pleading ; fo? in a 
Plea in Bar, Duplicity of Batter makes the - whole 
void; but tis not ſo in a Plea in Abatement, and fo? this 0 
Purpoſe the Caſes in the Margin were cited. * 1 Inſt. 304. 
But the Court anſwered there was a Difference be- H. 16. 4. 
tween a Plea of an Outlawzy in Diſability and other 
Pleas in Abatement, and that this Plea was ili foz Du; 
plicity, becauſe the Plaintiff is diſabled as well by one 
Outlaw, as by all the other Nine, to which ſeveral An- 
ſwers are required; and afterwards Judgment was given, 
that the Defendant ſhould anſwer over fo2 Duplicity. 


Sanders verſus Huſſey. Trin. 8 Will in C. R 
Not. 466, but adjudged in Michaelmes Term 


following. 


N Replevin fo2 taking his Cattle, 8c. the Defendant z Luvs. 1231. 8. C. 
1 avowed the Taking, fo2 that he tempore quo, &c. ſeiſitus bare ed — 

it, and was fill ſeiſed of the Place where, &c. and fo? — what R- 
that the Cattle were there Damage · feaſant he took them, 8c. face, is no: good. 

The Plaintiff demurred" ſpecially, and ſhewed the In- A 5- + . _ 
certainty of the Avowry fo Cauſe of Demurrer; fo? that ON 
the Defendant did not ſet fozth of what Eſte he was 
ſeiſed either in Fee-ſimple, Fee-tail, or ſor Life, &c. but 
only a general Seiſin, which is not traverſable; and this 
was adjudged ill, and held fo: Subſtance; thereupon the 
Defendant ' pzayed Leave-to amend upon Payment of 
Coſts, to which the Plaintiff conſented. Vide poſtea 
Scilly verſus Dally, 444+ S. P. 


Langford verſus Webber. Hill. 2 & 3/Jac. IL 
B. R. Rot. 965. 


I* Treſpaſs fo taking and impounding bis Þozſe in the; Mod. 132. 8. c. 
Pariſh of Brattan Clobelly in Cornwall, fine rationabili “ Fahas dg wr 
cauſa, &c. n 

5 fuit without ſewing any Title, not good. 60. 8. C. 


C The 


. r Eg 


— EE 


Yelv. 74- The Defendant juſtified, - ka that one I. S. tempore 
Cro. Car. 138, 571- quo, &c, legitime pollethonatus fait, and yet mas poſſeſſey 


Lars. 14% of nd in a certain Cloſe-of: bim ide lain T. S called 


Hayes in Bratton, e. afozeſaiy,/ and fax that the faid 
Hozſe eodem tempore, &c. mus there Damage fraſant, 
the Deſendant ag Servant to ide ſain T. S. ann by his 
. took and impounden the Hole; as be —_— 
| t, WAN + IR. 11} DYSE 
8 Co. Crogate's Caſe. - And upon a Demurrer to the Plea, it was argued: fo? 
the Plaintiff, that it was ill; becauſe-the Defendant Hay 
not made any Title to T. S. ef this Cloſe; fo2 tis a 
Rule in Pleading, that in all Juſtifications fur 'T reſpaſſes, 
the Defendent in dis Bar always makes ſuch a Title to 
himſelf to the Lands in which the Treſpaſs is ſuppoſed to 
be done, that it may be traverſed by the Plaintiff; and 
upon which an Iſſue may be taken, &c. but in this Caſe 
the Defendant had only pleaded generally, that W. S. was 
ſſefſed ; and the Poſſeſſion being not traverſable, the 
aintick caunot - make anp Anſwer to 10 3 
Babs for the De- Dll the other Side ft was argued, that che Bar was 
— good, beeauſ> the Plaintiſf might reply de imjuria fua pro- 
pria, 02 he might confeſs, and avoid the Poſſeſſion by 
Pleading ſome ſpecial Hatter, &c. beſides, in Aﬀtons of 
Treſpaſs, a Man map defend himſelf meerly upon the Po-. 
ſeflion, which-is a good Bar to: edery Man who hath not 
a better Title; and tis generally anmſtted, that the 
Plaintif may maintain an Aition of Treſpaſs mee 
a upon his Poſſeſſion; therefexe what Reaſon can be 
ven, why a Ban may maintain an Aten on his Poſſeſ- 
fon, and caunat defend himſelf in an Mton bzought a- 
gain nim upon ſuch Poſſeſſion; but Judgment was gi- 
ven, that the Bar was ill. 
„ Seale weis Bi-. Trin 27 Car. 3. in C. R Rot. 1702. the Jtke Juftifica- 
nion, 2 Mod. 20. tion in Treſpaſs: fo2 taking his Cattle; and upon a De- 
murrer it was adjudged good without ſhewing any other 
Title than the Poſſeſſion, aud a Copy of the Recozd was 
nom p2oduced in Court. 


fl.» 
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Jennings werſ. Hankyn. Trin. 2 Jac. II. Rot. 121. 


EE rp 

cutor, and in argin t a : 
the County was waltten thus: Cheſter, > And dr n da, . 

Du 5 7s Texato, keen and delverey 277 ae fi pin 

the ndant 8 25 an ar- 4; 

vin in Com. predi&, &. | — bry nad 


3 Keb. 350, 372, 
509. G Vide poſt 402, 109, 354 


The Defendant pleaded Plene adminiſtravit, and at the 

Trial the Plaintiff had a Uerdi# and Judgment. | 
And now it was moved in Arreſt of Judgment, that 5 Mod. 143; 

all the Pꝛoceedings were coram non judice, becauſe it ap- 

peared upon the Face of the Recozd, that the Bond was 

made at a Place within the Jurisdition of the County 

Palatine of Cheſter, ſo that by the Plaintiff's own ſhew- 

ing, this Court hath no Jurlpdittion of this Cauſe; fo2 

local Actions cannot be maintained in any other Places 

but in the County Palatine where they ariſe ; and tho' this 

Ation is not local in its Nature, yet the Plaintiff ng 

made it ſo in his Declaration, he hath thereby barred 

himſelf to have an Afton in this Court. 


C 3 To 


{\ 
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c. To which it was anſwered, and ſo adjudged by the 
Court, that the Defendant had loſt that Advantage which 
he might have, if he had not pleaded in Chief, fo2 he ought 
to have come in Time and pleaded to the Jurisdition, &c. 
but now he is fozecloſed to ſay any Thing againſt it, ha- 
ving admitted the Jurisdiction by pleading in Chief; fo 

this Court is not like one of a limited Jurisdiction, hold- 

ing Plea ot a Cauſe artſing without, fo2 in ſuch Cafe all 
is vid as coram non judice; hut tis of gn'uiniverſal;Ju- 
risdition and Superintendency, and the County Palatine 
it ſelf was derived out of the Crown, therefoze tis ſuboz⸗ 
dinate and not at all erempted, and ſo differs from that 

Caſe, where the Plaintiff declared on à Bond, and ſet 

fo2th that it was made at Bourdeaux in France, fo2 in ſuch 

Caſe this Court never had any Jurisdi#ton, becauſe the 

Matter did ariſe in a fozeign Nation. 3 

Beides, the Plaintiff declared againſt the Defendant 

as in cuſtodia Mareſchalli, ſo that it appears he was out of 

the County Palatine, and therefoze there would be a Failure 
of Juſtice if he ho Remedp in this Court. $5520 

Comb. 115. Nota, That in Trinity Term 1689, there was the like 

_ Caſe in this Court between Smith cerſuf Septon ; and-the 
like Exception was taken in Arreſt of Judgment, but the 

Plaintiff had Judgment upon the ſame Reaſon; and in that 

Cale this of Jennings was cited, and held to be good Law. 


Parkins verſus Titus. Mich. 2 Jac. II. Rot. 122. 


132. KC DLE Aro of a Judgment in C. B. where the Caſe was thus: 
255. f. In Treſpaſs fo2 entring his Cloſe and treading 
Caſtor to pay DOWN bis Gals ; the Defendant pleaded, that the Place 
much for a Fine for Where, &c. is two Acres of Land, which is the Freehold 
r Defendant- and of the Earl of Eſſex, and that he 
Land is really worth (the Defendant) in his own Right, and as Baſliff of the 


Ui Acre at the Time fuld Earl, juſtified the Entring, &c. 
of the Admittance, is 
good. Comb. 43. S. C. 2 Dany. 206. 8. C. Skin. 247. 


. Tͤhe Plaintiff replſed, that the ſaid two Acres of Land 
Fin. Abr 273. Are and Time out of Bind were, Parcel of the ano; 

4 Rep. 27- b. B. and demiſed and demiſable by Copy of Court-Roll 

G 6-779. Which Manoz unde, &c. the Defendant and the ſafp Earl 
gw. Cur. e. Are, & codem tempore quo, &c. were ſeiſed in Fee, and that 


4 
5 


6Rep.6o. they by their Steward, at ſuch a Court held on ſuch a 
— Day, 


Car 
2 Ro. Abr. 264. 1 Ro. Rep. 48. 2 Cro. 368. 4 Leon. 238. Noy 3. 2 Brownl. 85. 


—— — 


- 
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Day, had granted to the Plaintiff, amongſt other Lands, 5 


the ſaid two Acres in Fee by Copy of Court-Roll, ad vo- 
luntatem Dominorum ſecundum conſ”, &c. and that he was 
admitted, &c. and entered and was poſſefſed, and that the 
Defendant committed the Treſpaſs with his Cattle, 


„&c. 
"The Defendant rejoined quod bene & verum eſt, that 
the ſaid two Acres are Parcel of the Manor of B. and that 
they were granted to the Plaintiff in Fee by Copy, prout, 


' &c. but he farther ſaſth, that all the Lands fn the ſaid 


Copy, at the Time of the Gzant, were of the yearly Ualue 
of 28 l. and that the ſaid Plaintiffs by their Steward, had 
ſet a Fine of 351. upon the Admittance of this Defendant; 
and avers, that the ſame was a reaſonable Fine, and that 
fo2 Non- t thereof he entered fo2 a Fozkeiture. 
The Plaintiff ſurrejoined Proteſtando, that the 35 l. was 
not a reaſonable Fine, &c. pro placito he ſaith, that Time 
out of Mind there had been a Cuſtom in the ſald Bano?, 
that any Perſon o2 Perſons: who ſhould be admitted Te- 
nant oz Tenants to any cuſtomarp Lands o2 Tenements 


held of the ſaid Manoꝛ by Copy of Court-Roll, ſhould pay 


and have uſed and ought to pay to the Lozd oz Lo2ds of 
the ſaid Manoz fo2 the Time being, fo2 a Fine fo2 the Ad- 
mittance to ſuch cuſtomary Lands and Tenements, tan- 
tam denariorum ſummam quantam terræ vel tenementa vale- 
bant per Annum tempore talis admiſſionis & non amplius, and 
that the Lands, &c. were of the Ualue but of 28 1; per 
Annum, at the Time the Plaintiff was admitted, which 
28 J. he tendered to the Defendant himſelf, being then 
in Court; but he refuſed to accept it. 

The Defendant demurred, pꝛetending that this was 
a frivolous Cuſtom, and not good fo2 the Jncertainty, 
becauſe the Ualue of the Land is always incertain, 
ſometimes of a greater and ſometimes of a leſs Ualue, 
and ſo there cannot be any Certainty of the Sum which 
the Lozd is to have fo2 a Fine; but tis in the Power of 
the Tenant to make the Fine of a very low Ualue by not 
cultivating the Land. 

Then an Objedion was made as to the Fon of. Plead- 
ing, (viz.) that the Plaintiff had not aſſigned any certain 
Time fo2 the Ualue of the Lands; he only ſets fozth, 
that they were of the Ualue of 281. per Ann. tempore ad- 
miſſionis, which laſt TWows muſt be applied to the Pay- 
ment of the Boney, and not to the Ualue of the 3 


"I 


! 
1 
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But the Judgment was affirmed, and this was adjudg 
ed a good and reaſonable Cuſtom ; and a Judgment was 
cited in Point in the Loꝛd Ch. Juſt. Hale s Common-Place 
Book, in the Libzary at Lincoln's Inn, Tit. Copyhold, and 
the Fon of Pleading was likewiſe held good. 


Jefferies verſus Snow. Trin. 3 Jac. II. Rot. 675, 


Treſpaſs againſt Wil. 12 againſt the Defendant by the Name of Wil 
n liam Snow, Baronet, who pleaded in Abatement, that 
Nene, chat he was a ut the Time of the Bill purchaſed, he was and pet is a 
Knight and Baronet, Knight and Baronet ; and becauſe he is not called Knight 
and good.  . as well as Baronet, he-pzayed Judgment, ec. 

t Salle. 6. And upon a Demurrer to this Plea, the Court ſeem- 
2 Salk. 545- ing to be of Opinion that it was good, the Plaintiff 


5 Moe. zie payed Leave to amend, and had it. | 
Hull's Cafe. 


Whether Quit-Rents R. Hull, a Gentleman at the Bar, being choſen ©- 
8 to verſeer of the Pooz of the Pariſh of Stoke Nay- 
Cont 62, 264. land in Suffolk, made a Rate, in which he charged the 
— . Quit-Rent of- ſeveral Manoꝛs within the Pariſh, in Pꝛo⸗ 

332. poꝛtion to the yearly Ualue thereof, which Rate was ten- 
dered to two Juſtices of Peace to fign, but they refuſed, 

becauſe the Quit-Rents ought not to be tared; whereupon 

the Overſeer, upon Application to this Court, obtained a 

Rule to enfozce the Juſtices to ſign it; which was ffrongly 

oppoſed, becauſe no Jnſfance could be given that ever the 

Quit-Rents were charged; but the Court ozdered the Ra 

to be ſigned, and a Warrant to diſtrain; ſo that | an 

Perſon thought himſelf aggrieved, he might replevy, and 

the Batter in Law bzought in Queſtion. | 


The King verſus Darby. 


ms Words oe. A N Information was erhibited againſt the Defendant 

ken of a Juſtice of Darby, an Attozney of the Common Pleas, ko; 
Pac 0. $ C. (peaking (ſcandalous and repzoachful Wozds of Sir John 

65.8. C. rg Knight of the Shire for the County of York, and a 

Bayes. ws. Juſtice of Peace, c. concerning his ſaid Office of a Juſtice 

Sid. 66. of the Peace, and the Exerciſing thereof, FL 
b I an 


— 
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And upon a Demurrer to this Jnfozmation, it was. ar- 
gued, that it would not lie fo2 ſcandalous Wozds ſpoken 
only of à particular Perſon; becauſe he might have an 
Action on the Caſe ta retompence bim in Damages; tis 
true ſuch a Pꝛocteding might be watranted fo2 Libels, 2 
koꝛ diſperſing Defamatozy Letters, becauſe by ſuch Beans 
the publick Peace might be. diſturbed, and Diſeo2ds to 
mented amongſt' Neighbours which might at lag be a 
publick Injury; but there is no ſuch Thing alledged in 
this Caſe, only Wozds in common Diſtourſe, to; which 
an Aftion on the Cale might lie, but no-Jnfozmation. 
On the other Side it was inuten, that this Info poor. 
tion was founded on ſufficient Matter; becauſe this Pꝛo⸗ 
fecation ts not-only as it reſpeas the-Perſon of Sit John 
Key; but it relates to him as he is a publick Dagiftrate, 
and one who is ſiibozdinate to the Government , and Rep. 13. 
therefoze ſuch Defamatozy- Alas are a Repzoach to the 5 de — 
ſupzeme Governo2 by whom Dagiftrates are intruſted, An !7* 
and from whom they derive their Authozity ; and it will 
not be denied, birt that Mods refletfng on the publick 
Government, are puniſhable at the Suit of the King by 
an Infomation. ] 53634] N 

And fo2 this Reaſon the Court held, that an Jnfozmna- 
tion would tie; and thereupon gave Judgment againſt the 
Defendant, and'finev dum an Þundzed Marbs. 


8 - Cale in Chancery. | 


be Mother having two Daughters A. and B. made jaws, bes the 
1 her Cit, and thereby deviſed 200 . te her Daggh- e Gal tare 
rer B. to be laid ont (by her Truttees in the Ui! na Death of 
in Lands, and to de fettled to the Uſe of the ald B. and before Severance. 
the Þeirs of her Body; and * without Naur, then 7 Cen. le 


to the Ale of the Childzen of 
Plaintiff, and the Mother of the 
Money was laid out in a 
and then the Trufees latd out 

. of Lands, and ſettien the ſame on 
the Bother of the Defendant jointly 
the Will, (they being the Childzen of 
the Defendant died befoze any Severance 
this joint Eſtate, | 


— 
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And now the Queſtion was, whether the Defendant 
Gould have her Mother s Poiety, oz whether the Plain- 
tiff ſhould have the whole by-Survivoxſhip; and it was 
decreed; that the Plaintiſf chould have the UWihole; 


Where the Survivor And here the following Cale was put, (viz.) 500 l. . 


ſhall have no Be- piete is Deviſen to two Legatees; and afterwards they 
_ Rep. 37. took a Moztgage jointly to both ot them, fo2 ſecuring the 
Payment of their Legacies with Intereſt; and there one 
of them died; it was held, that the other ſhall have no⸗ 
thing by Survivozſhip, becanſe in this Caſe the Bozt- 
gagees were Triiftees foz each other; and the Boztgage 
— is only as a Security makes no Alteration in the 


aſe. - . . 2 at 
And in the-p2incipal Caſe it was held, that if the Ho- 
ney had not been adually lafd out in a Purchaſe, the De- 


fendant would have been intitled to a Moiety thereof, 'fo2 
in ſuch Caſe there would de no'Survivoylhip. Quod nota. 


Goring verſus Deering. 


Mod. 156. 5. C, IN an appeal ok Murder, the Defendant- pleaded a ſpe- 
dant was indicted for 1 clal Bar, (viz-) that at another Time he was indicted 
Murder, and found fo the Murder of the ſame Perſon in the Appeal men- 
guilty of Manſlauzh- tioned; and that at a Seſſions held on'fuch a Day, and 
the Book, tho he did in ſuch a Pear, at the Old Baily in London, fo2 the County 
read, this is a of Middleſex, he was arraigned and tried fo2 the ſaiv Dur- 
peal OP OY der, and found. Not guilty, but guilty of Manſlaughter, and 
Comb. 89. 8. C. averted, that he is the ſame Perſon, and the ſame Crime; 
2 Dom. 507-5-C- and that he is a Clerk, and able to read, and was able 
4% (o to do at the Time of the Uerdif# found, and that he 
1 Salk. 63. then demanded the Book, and that he was always ready 
to read, when it ſhould be required of him; & hoc, &c. 
And upon a Demurrer to this Plea," it was argued, 
"i that it was not good, and no Bar to the Appeal; be- 
3H. 2. e. 1. Cauſe by the * Statute tis enaﬀed, that the Acquittal of 
* .C. 23, the Party, &c. and the Benefit of the Clergy not being had, 
159, Me os. cc. ſhall be no Bar to the Pzoſecution of an Appeal by 
Keyling 8g to 109. the Wife 07 next Þeir, within a Pear and a Day, &c. 


Trem, 15; S0 that by this Statute the Common Law is altered, 


ko now Auterfoits acquit or convit is no good Plea to an 

Appeal of Murder, unleſs the Clergy be firſt had; but tis 

otherwiſe in an Appeal of Rape o2 Robbery, becauſe the 

Statute doth not mention thoſe Crimes. _= 
; I 
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W 


« 
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Now in this Caſe, the Defendant hath not pleaded, that 
he had his Clergy allowed, d that he perfozmed -{f ;// and 
therefoze his Plea is ill, and it hall never be in the Pow- - 
er ot a Clerk convicted to demand his Clergy when he N 
will; but he ought to ſtay till the Court demands of bim Staundf. 106, 206 
what he hath to ſay for himſelf why Judgment; Gg. ſhall 424; 68: 
not be given againſt him; and then, and not befaze; is fic. 28. 
the proper Time foz him ta pzay bös Elergy to be allow W Jas 28. 
ed, and the Demanding the Benefit thereof bekoze that 
Time, 92 to alledge that he is ready to read, ſignifies no- 

ag. 7 

But it was argued on the other Side, that the Defen: Coe. 
dant having a Right to the Benefit of his Clergy, tis the 
ſame Thing in Effet as if he had actually per fommed it; 
and the Court is not to * delay the Clerk from this Bene: * Holcro#'s Cue, 
fit; and the Entry of the Demand of the Court wpat the b r. ©... 8 c. 
Pilſoner hath to ſay foz/himſelf, &c. is: meerly. Fomm ; ; 
therefoze the Clerk being always ready to read, but the 
Book not being tendered ta him, tis a Remittance to his 
Paivilege without an aitual Reading. RENT 

Then an Dbjetion was made to this Appeal fo2 the In- 
certainty thereof; becauſe the Fact was alledged to be | 
Circa the eleventh pour; whereas the Statute of * Glou- * cap. ::. 
ceſter is peremptozy, that the very Hour ſhall; be na- 0 9 Ed. 1. 
A fo2 all the Pꝛetedents are in this 

0? if RHP tor tf gan ano; 

Another Dbjeftion was, that here was no Venue laid, 
foz by the ſame Statute of Glouceſter tis enaſted, that the 
Town where the Fait was done ſhall be expzeſſed; and here 
tt was alledged to be apud parochiam de M. 8c: but & Pa- Staunde 80: 
riſh is not a Town 02 Gil, toz it may contain one og mode Ln. 70. 
Allis; and this Statute is to be conſtrued literally, - be. 
cauſe it was made in Favour: of Life. Adjournatur. See 
the Caſe next following. 1 bh 8 


1 
11805 


, G g C : p * Þ 
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. ? C : 1 9 1 
Penroſe verſus Welch and Power. 
N n U l andes 


1 was likewile an Appeal of Murder, and the Where the 
Defendant pleaded as above, only he omitted, That === —— 


ef 


he demanded the Book to his Clergy; but they I Can 

. Clergy. 
pleaded, that they were and then and are : Dan. 498. P. 15, 
ready to read. ' _ yy 
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1 84d. 316. and nom the like Exception was made to this Plea 
Kely 106. 14. v1, As in Deeriog's Caſe, and mozepver, that befoze the Sta- 
* 5 p 49. tute 3 H. 7. after a Convition of Banflaughter upon an 


7 Mod 156, 157, nditment, the Court might very well delay the Alſow- 
15. ante of the Clergy foz a Pear and a Dap, until the Ap- 


peal might be tried. 

'Tis true, if the Court demands of the Party what he 
hath to ſay, &c. and then he pzayeth the Benefit of his 1 
Clergy, in ſuch Cafe the Court cannot delay it, by a 2 
Curia adviſare vult ; but if he demands the Benefit of his 1 
Clergy himſelf, befoze he is asked by the Court what he 
hath to lay, 8c. there he may be delayed, 

The Counſel fo2 the Defendant made the like Anſwer 
as in the Caſe above; and mazeover, that at Common Law 
Autrefoits convict ok Banſlaughter was a good Plea in 
Bar to an Appeal, but by the Statute 3 H.7. the Law was 
altered as to that Point: ko now Autrefoits convict of Man- 
{laughter is no good Plea, unleſs Clergy had been allowed; 
ſo that the only Point in this Cafe depends upon the Con- 
ſfrution of the Moꝛds in that Statute; and that is whe- 
ther the Court hath Power to delay the Gzanting the Be- 
nefit of the Clergy; and it was infifed that they had not; 
but that if the Party convii is a Clerk, and ready fo read, 
the Benefit of Clergy muſt acerew to him without doing 
mae; any" to*pzove this Matter the Statute 25 Ed. 3. c. 5. 
was cited, by which tis enated, That a Clerk ſhall be ar- 
raigned of all his Offences" at once ; and Holcroft's Caſe 
was cited to pzove, that at Common Law the Court 
had not Power to delay the Party when he demanded 
the Benefit of his Clergy; which befoze the Statute of 
H. 8. wag allowable even upon @ Convition of Yurder 02 


Feloup. ö | 
Eis true, if the Confeſſion af the Offence appears on 

Recozd, there Clergy was not allowed at Common Lam; 

and the Reaſon of Purgation by Clergy, is becauſe the 


Party may be innpcent natwithſtanding the Uerpit ; but 
K he confeſſed the Since, © 


E contra. 


he cannot be fo where 
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Rodney werſus Strode & al. 1 & 2 Jac. II. 


po N a Qerdi# againſt the Defendants at Dorcheſter ? — 
Lent-Aſſizes, Judgment was given in Michaclmas- 3 Mod. 101 8. 
Term following. Comb. 18, 39. 8. 


The Caſe was: In Treſpaſs and Falſe Impri Treſpaß agaiolt 3. 
. the Crime of Treaſon inti . this ae fr and chem 


A againſt the Defendant Mr. Strode gf fevered de Bama 
Lincoln's Inn, and againſt Pemberton his Clerk, and againſt 85 <= te Plain- 


another who £ | tion ; but the Dekendant Serbe Twoof 
and his Clerk, pleaded jointly Bat guilty, and v. ts ; this 
the Jury fou jointly, and aſſeſſed the Dama. * 
ges ſeverally, (viz.) as to Strode 1000 1- and as to his Clerk cro. Elis. 260. 
30 l. — 15 — * - 5 to him 888 the 9 1 
and e ntiff entered a Nolle proſequi ag to the, Bald 2 
Clerk, and to the other who confeſed the Aﬀon, and took i« 2 Cm 
his Judgment only againſt Strode foz 7000 J. who now mo- l f 
ved in Acre at Judgment: Ang the Dueſtion _—_—— 
n Volle proſequi had curen the Fault in.the der- 
vir ns 70 the Aſetnng the Damages ſeverally, o2 whether a 
Nolle proſequi againſt thoſe two Defendants befoze Judg- 
ment was in Nature of a Releaſe, and ſo a Diſcharge to all. 
And it was argued fo2 the Defendant, that a Nolle pro- 
ſequi befoze Judgment is a Releaſe of all, and Hob. f. 70. Parker «er. Law- 
was cited as an Authozity in Point: Which was Treſpaſs . 05.0243: 
againſt Thee, one of them pleaded. Not guilty, and the o- Biſhop, 8. P. 
ther Two juſtifed; the Plaintiff..replied, and the Defen- » Roll. Rep. 233. 
vant demurred to the Replication; but befoze any Jung. 5. O gan Abe 13 
_ was given on the — Lg was = and the Gifs of Low 
ound againſt him who pleaded ilty, and thereupon = and Parker re- 
Judgment was had againſt him; and then the Plaintiff en- FB e 
tered a Nolle proſequi as to the Two who had juſtified; 
and they all bzought a Writ of Erroz in the Erchequer- 
Chamber, and afligned fo; Erro2, that the _Nolle proſequi 
was a Diſcharge to them all, which is very true, if it had 
been befoze Judgment, and admitted to be ſo by the Coun- 
ſel fo the Plaintiff, but here Judgment was given againſt 
him who pleaded Not guilty, therefoze there was an End 
of the Ackion as to him; and there being no Judgment a- 
gainſt the other Two, therefoze they were not diſcharged 
by the Nolle proſequi. | : 


D 2 But 


— „ 
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never charge the Defendant. Strode, and cannot be cu 
by the Entry of a Nolle profequi, oz by d Releale of 


Damages; nol thig e (8 tl becauſe w e De- 

. kendants are — — — and the f 
re Heydon's find them all guy at Time, 

ver the Damages. . 2 

Cro. Car. 239, 243. "79 the Caſe of Walſh cerſur Biſhop, tis not like the 

p2eſent Caſe, becauſe there the Defendants ſevered in their 

Plea, and ſo they did in the Caſe of Lawrence cenſus Par- 

ker; fo2 one pleaded the general Jſſue, and the other juſti- 

fied; and tis ſo in 1 a Remittitur ig entered 

as to one, and Judgment katzen againſt another joint Treſ- 

_ paſſer; their Pleas are always ſeveral, and not joint, as 


— 


in this Caſe they ure * | Wl 20; 

But notwithtanding the Plaintiff had Judgment, and 
thereupon a CUrit of Erro2 was bzought; and it was ar⸗ 
gued fo? the Plaintiff in Erro2, that this Lerdi# was vold 
and repugnant, becauſe the Jury found the Defendants 
aun de præmiſſis, (i. e.) equally guilty, and afterwards 
they d the Damages, by Reaſon whereof one was 


made moze guilty than the other; and it was lald down oz 
d lafd joint in 


a what the Plain ﬀ 
his Declaration, the Jury c lot ſever in their Uerdit , 
and the Tale of Whorewood cer/as Tackſon was now cited, 
which was lately adjudged in the C. B. it was Trover a- 
gainſt two Defendants, who pleaded jointly Not guilty, 
and the Jury found them guilty de præmiſſis, and after- 
wards ſevered tbe Damages; and this was held an ill Uer- 
Player o. Warne. Dif, tho"*tis contrary to Cro. Car. 54. where it was held, 
that upon ſuch a joint Plea in Trover, the Jury might 
find one gulity -of Part to ſuch a Ualue, and another to 
ſuch a Ualue, and ſever the Damages. 

On the other Side it was argued, that the Defeit of 
this Uerdi# was cured by 1 and tis very 
reaſonable it ſhould be ſo, becauſe the Malntitt might bzing 
his Action againſt the Defendant jointly oz ſeverally; there- 
* Raſt. Ent. 127. 4. fgge after * CUerdif he ought to have the like Ele#ion as to 
the Damages. 

Now this Uerdi# having found the Defendants guilty, 
and Damages aſſeſſed to 10001. thoſe Damages ſhall be 
RE . — to all the KI _ Nm the * * 

. Car. 792. amages over as to 50 l. is Surpluſage, and not 

Johns v. Dodſworth. hurt the Uerditt, 1 
I In 


w, that 


Econtra to ſupport 
the Verdict. 


But this Uerdi# is vicious in it ſelf, and therefoze can 


ep ought not ta 


f ne 
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In Pilford's Caſe, the Plaintiff declared in Treſpaſs "hag 2 
to his Damage of 40 l. and at the Trial the Jury alleſſed * 
Damages to 491. and 20s. Coſts, and at the Day in 
Bank he releaſed 9 1. Part of the Damages, and had Judg- 
ment fo2 40 l. and 10 l. Coſts de incremento; and this 
was held good; ſo that a Uerdiit which is quaſhable map Rot! 1 Part 363. 
be made good by Matter ex poſt facto. 3 Bulft. 174. 

Now ſeveral Cory were cited to pzove, that u Nolle 44 £4 3- 24. 1 
prolequi, as to one befoze Judgment, is ho Diſeharge to the 2. 10. anc. fl. 59. 
reſt; all which may be ſeen in the Margin. | SH. gn 

11 H. 7. 6. Co. Ent. 287, 650. 1 Roll. Rep. 395. 2 Rell. Abr, 104. | Style 299. 


And the Caſe of 'Trebarefoot cerſus Greenvay, late ad- . 
judged in B. R. and affirmed in Erroz, is a Caſe in Point, 
which was thus, (viz.) Treſpaſs and Falſe Impriſonment 
was b2ought againſt thee Defendants; two of them plead- 
ed Not guilty, the other juſtified, &c. and upon the Trial 
the Jury found them all guilty jointly, and aſſeſſed Dama- 
ges ſeverally, (via.) 20 l. ag ta him who juſtified, and 200 l. 
as to the other Two who pleaded Not guilty, and the 
Plaintiff entered a Nolle proſequi as to hun who juſtified, 
and took Judgment againft the other "Two ko: 2001. and 
the ſame Dbjefon was made in that Caſe as nom; but 
notwithitandifig the Plaintiff had Judgment in B. R. which 


was affirmed in Erroz, fo? it — 1 of 
the Nollc praſequi had cured the Defe# of that Uerdi#. 

And thereupon the Plaſntiff in the pzincipal Caſe had 
Judgment in B. R. which was likewiſe armed in Erro2 
in the Exchequer⸗Chambet; and afterwards in Eaſter- Term 
1 Willi, Mr. Strode brought a-Writ of Erro2 in Parlia- 
ment, where the Judgment was lſkewiſe affirmed. 


DE 


the Power of Revo- 


oy 
= 
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Herring verſus Brown. | 


8, 280, 
Show. m6 \RROR in the Exchequer-Chamber to reverſe a 
KS. 2 Judgment given in B. R. 
ſſ. In a ſpecial Uerdi# in Ejedment, the Caſe 


was, Sir John Williams being ſeiſed in Fee of the 
Lands now in Queſtion, made a voluntary Settlement 


312. Kibbol thereof, (viz.) to A. and B. and their Peirs, to the Uſe of 
himſelf 


10 Co. Snape's Caſe 


for Life, Remainder in Tall to his Bꝛother Sir 


Doumans Maurice Williams, with a Power of Revocation, Oc. 


Afterwards in Trinity-Term, Cc. Sir John levied a Fine, 


Sinn. 35, 52, 71, and by à Deed made between him and the ſafd Sir Maurice 


and others, bearing Date a Month after the ſaid Term, it 
was declared, that whereas a Fine was levied, 8c. and 
that at the Time of the Levying thereof, it was conſented 
and agreed unto by all the Parties to the ſaid Deed, that 
— mes Fine ſhould be to the Ae of the ſaid Sir John and 

S Heis. 

And now the pꝛincipal Objetfon was, that Sir John Wil- 
liams, by Levying this Fine, without any Declaration of 
the Ales precedent to the Levying it, had extinguiſhed his 
Power of Revocation, and fozfeited his Eſtate fo2 Life, fo; 
that the Deed ſubſequent to the Fine was ſneffefual, be- 
cauſe there was an intermediate Time between the per- 
fefting the Fine and the Date of the Deed, in which = 

I 01- 
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ozfeiturs did attach, and the Power was extinguiſhed ; 
and if fo, then no ſubſequent could purge the Fozfei- 
ture which was once attached, noz revive the Power 
which was extinguiſhed, and foz theſe Reaſons, and upon. 
the Autho)ſty ok Diggs s Caſe, and f Albany's Caſe, it was + n 12. . 
adjudged in B. R. that by leyying the Fine, Sir John had 
extinguiſhed this Power of Revocation; - and that the ſubſe 
quent Declaration of the Uſes was of no Effet. | 

But this Judgment was reverſed by fir Judges againſt Pecds ought to be 
Two, fo2 the Reaſons following, (viz.) That all Deeps enen by the . 
ught to be conſtrued accozving to the Intention of the Par- 
ties; and that in the pzeſent Caſe the Intention of Sir 
John Williams, and the Parties to the Deed, plainly ap- 
peared by this ſubſequent Declaration of the Uſes of this 


ine. : 

That the ſaid Sir John had ſamet hing moze than a naked 
Authority, fo2 he had an Authority veſted with Intereſt ; and 
therefoze tis not within the common Caſe of a meer Au- 
thority, which is always to be firiily taken. 

That Powers of Bevocatian gught ta be favourably 
conſtrued, and very largeſp fog the Benefit of the Parties; 
and in this Caſe Sir ſohn Williams wag maze than an oz 
dinary Tenant fo2 Life, fo2 if an Eſtate is granted to one 
EF who afterwaxds levies a Fine ſur cognrſance de 

/r, and declares the ſeg to himſelf for Life, Remgin- 
3 to the G2anta2 g2 Leſſaz, this is a Forfeiture ; becauſe 


had only a — 81 Güte by the G2ant of another 

erſan ; ann therefoze is not tq be favoured in any A# 

which he voth tg diſinherit ſuch Perſon. 

But in the pzſucipal Caſe, the Efate firſt moved from 

Fir John Williams, and the Conveyance was Voluntary ; 
ann therefo2s it wauld be very hard to expound Things fo 
ag de who once had the (ple Intereſt of the Eſtate, fhould 


| 


24 Term. S. Hill 3 & 4 Jac. II. B. R. 
. by this voluntary Settlement extinguiſh all the Right be 


had to it. K 
2 Rep. 74, 75- Beſides, the Fine and the ſubſequent Deed declaring the 
1 _ 32+. Uſes thereof are but one and the ſame Conveyance, and 
gill v. Har, both together are an Execution, and not an Extinguiſh- 


ment of the Power; fo? it is agreed, that a Fine alone, 
without a Deed declaring the Ciſes, had extingulchen it; 
but tis not ſo where there is a Deed to declare the Inten- 
tion of the Parties at the Time of the Levying thereof; and 
tho' the Date of this Deed is ſubſequent to the Fine, fo? 
no other Reaſon, but becauſe the Fine ought to relate to 
the pꝛecedent Term, tho' in Truth it might be levied in 
the QUacation, and ſo the Deed might be executed at the 
ſame Time the Fine was acknowledged; therefoze it 
would be unreaſonable to make a Fozkeiture oz Ertin- 
guiſhment of a Right meerly by Relation, which is but 
fictio juris. | > 
1 Ind. 251. b. But-Juſtice Lutwich was clear in Opinion, that the 
4 1 Power of Revocation was ertinguiſhd by this Fine, and 
Inſt. 250. he put theſe two Caſes, (viz.) Tf a Power of Revocation 
Sid. 90. L Eluage ig annexed to an Eſtate fo: Life, and that Eſtate deter⸗ 
loft. 36 b. mines befoze the Power is erecuted, by that Means the 
Power is extinguiſhed. : | 
That when ever a Fine ſur cogniſance de droit is levied, 
aliquid operatur immediate, and an Eſtate paſſes from one 
to another inailatè upon the perfefing thereof; therekoze 
in the pꝛincipal Caſe immediately upon levying the Fine, an 
Eſtate in Fee paſſed to the Cognito2; and the particular 
Eſtate fo2 Life was determined; ſo that tis an Extingaiſh- 
ment, o2 a Foxfeiture, which no ſubſequent At can purge, 
but that the Defendant, who claims as peir to Sir Maurice 
Williams, was eſtopped by the Deed found by the Jury, and 
by the Fine, to ſay, that it is a Fozfeſture, becauſe his An⸗ 
ceſto2 Sir Maurice Williams was one of the Cogniſees; 
and the Jury found that the ſubſequent Deed was made be- 
tween the ſaſd Sir John Williams, and Sir Maurice, and 
others, reciting that it was agreed by all Parties there- 
unto at the Time of the Fine levied, that it ſhould be to 
tthole of Sir John in Fee; and foz that Reaſon he was of 
DPDypinion that the Judgment ought to be reverſed. | 
2 Lev. 149.5.C. And in this Caſe was cited the Caſe of Wigſon ver- 


W ſus Gar, when Hale was Chief Juſtice, which was 


I | A 
8 


— F— 
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=” Van made a voluntary Settlement with a Power of 
Revocation, ſo as it was in Writing atteſted by thee 
Witneſſes ; afterwards by Jndenture atteſted as -afozeſatd, 
he covenanted to levy a Fine which was levied accowdingly; 
and this was adjudged a good Revocation, and purſuant 
to his Power; fo2 though the Indenture alone would not 
make it ſo, becauſe the Uſes-referred to a Thing to come, 
and the Fine alone was rather an Extinguiſhment, than a 
Revocation, pet both together were ſufficient to revoke it; 
fo2, as the 2 Juttice — Juncta juvant. 


D E 


Term. Paſchæ 


1 Will. & Marie, B. R. 


From this Term all the Caſes reported here were 
adjudged when Sir John Holt was * Ju- 
ſtice — the King's Bench. 


Andrews verſus Sir Robert Clerke. 


Ndrews levied a Plaint in the Sheriffs Court in Upon a Foreign At- 

London, and upon the uſual Suggeſtion,” that ber gte Ger 

one T. S. (the Garniſhee) was Debtoz to the De- jun of the 

fendant, a foreign Attachment was awarded to ens Court z but 
attach that Debt in the dende of T. S. which was accod- 6 ver A C. 
ingly done; and then a Diletur was entered, which is in : Show. 9. S. C. 
Nature of an Jmparlance in 2 Court. 


26 
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Hob. 15. 
2 Inſt 229. 


1 Leon. 189. 
2 Leon. 156. 
1 Saund. 67. 


- Afteribaryg T. S. (the Garniſhee) pleaded to the Juriſdi- 
Aion, ſttthng fozth that the Cauſe ot Debt due from him 
to the Detendant Sir Robert Clerke, and the Conteatt: on 
which it was founded, did ariſe and was made at H. in the 
Cotinty of Middleſex, extra jurisdictionem Curie ;. And 
this Þled being over-ruled, it was now modern (in behalt 


.of T. S the Harnicher) for a Prohibition co the Sheriffs 


Coutt afozefatd, ſungeſting the ſald Mattet, (viz.) thut 
the Caule vf Anion did arife exrr« Ten erer &o, det 
the Pꝛohibition was denied; becauſe the Debt always fol ⸗ 
lows the Perſon of the Debtoz; and tis not material 
where it was contrated, eſpectally as to this Purpoſe of 
foreign Attachments; fo; it was always the Cuſtom in 
London to attach Debts upon Bills of Exchange, and Geld- 
ſmith's Notes, &c. if the Goldſmith who gave the Note, 
oz the Perſon to whom the Bill is directed, liveth within 
the City, without any reſpet had to the Place where the 
Debt was contrafed. 

Jn this Caſe it was held clearly, that admitting the 
PAT eee. 

e Sheriffs Churt bas good in | t ought not 
to be alla in this Caſe, 1 it cane foo late, (viz.) 
after a Diletur entered; fo2 Pleas to the Jurisdi#fon muſt 
always be pleaded primo die. 8 

And it was agtted vy all, that a foreign Attachment in Lon- 


don is to no other Purpoſe, but to compel an Appearance 
of the Defendant in the Action; fo2 if he appear within a 


Pear and a Day, and put in Bail to the Aﬀton, the Gar- 
niſhee is diſcharged, but without Bail they will not accept 


an Appearance. . N 
+ © Knight verſas Berry. 5 


Proceedings in the [YRohibition to the Court of Admiralty, ſuggeſting that 


Admiralty, 


the greater Part of the 


they held Plea between the Partfes foꝛ Matter ariſing 


Owners are oppoſed ion the Land, and ſo out of their Jurisdifion : The Caſe 


the leſſer 1 
Wien gaga bey wa thus: 
age. 1 Show. 13. S. C. Comb. 109. 8. C. 


ſſ. There were ſeveral Part- owners of a Ship, und the 


| majo2 Part of them agreed to ſend her in a Gopage to 
Sea, but the reſt diſagreed; whereupon the greater Mum- 


ber (accoꝛding to the Common Uſage in ſuch Caſes) ſug- 


geit in the Admiralty⸗Court the Diſagreement 1 r 
I * art- 
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Partners, and then (accoꝛding to their Uſage there) they onet 
certain Perſons ts appzaiſe the Ship, who accozvingly ſet 
a Ualue thereon ; and then the majo2 Part, who agreed to 
the Aoyage, enter into a Recognizance,. wherein they bind 
themſelves jointly and ſeverally to the diſagreeing Part- 
ners in a Sum pzoportionable to their Shares, acco:ding 
to the Ualue ſet by the Appzaiſers, 8c, which is uſually 
Done in that Court, to ſecure the Shares in the Ship-of 
thoſe who diſagree to the Cloyage againſt al Advenres. 

Afterwards Berry, one of the difagreeing Partners, 1 
takes out a Sci. fa. upon ſuch a Recognizance entered / 
into by Knight, and Sentence was had againft him in the 
Admiralty Court, from which he appealed to the King in 
Chancery, and a Commiſſion of Delegates was aiually 
taken out. 

And Knight now moved fo2 a P2ohibition, fo2 that ſince 
that Court had no Jurisdiction in this Caſe, all was done 
coram non judice. | 
It was argued fo2 Berry, that this Courſe had been al- 
lowed and pzafiſed in that Court fo2 ſeveral Pears, in all 
Caſes, where the leſſer Number of Partners difſent to a 
Coyage p2opoſed by the majo2 Part, and that the 
of luch pꝛoceeding was never yet doubted, and great Jn- 
convenience would enſue to Traders, if there was no 
Means fo2 the majo2 Part of the Dwaers to red2eſs 
ſelves as to their own Shares, againft the Obſfſnacy of a 
leſſer Number diſagreeing; fo2 by that Means the Ship 
would lie idle, and be of no Uſe, when ſhe ſhould be in a 
Uoyage fo? the Benefit of Trade. 


But the whole Court was of Opinion, that the Admiral - Cu 


ty had no Conuſance of this Batter, and therefoze all that 
was done, was coram non judice, and thereupon a Pꝛohi⸗ 
bition was granted. | 

And the Chief Juſtice Holt held clearly, that the majo2 
Number of Partners were not without a pzoper Remedy 
at Law, fo2 that an Action againſt the lefler Number might 
be framed upon the ſpecial Batter, ſetting fozth, that quod 
cum by the Law and Cuſtom of this Realm, if ſeveral 
Partners be of a Ship, and the Bajo? Part agree to (env 
her on a certain Uopage, &c. aud the leer Number diſſent, 
&c. that the Agreement of the greater Number ſhall bind 
the reſt, and ſo bing the particular Caſe within this Cu- 
ſtom, ty ſhewing the Partnerſhip and the Agreement of the 
Plaintiffs (the greater Number) Ls the Diſagreement — 

"4 2 
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the Defendants, the leffer Number, &c. per quod the P20 
fits of the Hoyage were loſt, ad damnum, &c. 


The King verſus The Pariſh of St. Peter in Mal. 
den, and the Pariſh of Hebridge in Eſſex. 


AﬀSiag a poor Man ſſ. HE Caſe, (viz.) one Paine and his Family, who 
ts Nate dwelt in the Pariſh of Hebridge, came from thence 
Writing. into the Pariſh of St. Peter in Malden, where he rented an 
3 Mod- 247-8: . ppaue of 31. per Annum, and was p2oportionably aſſeſſed 
V Call. 4:2, 473, by the Pariſh Officers to their Pariſh-Rates of Church and 
476, 478, 523, 524% Pooz, which he duly paid; and having lived there one Pear 
334 and an Half, he died, leaving a Poo? and indigent Family. 
The Juſtices of Peace, at their Quarter-Seſſions, reti- 
ting the whole Batter ſpeclally in their Oꝛder, (on Pur- 
poſe to bzing it fairly to Judgment) and that no Notice 
was given in Writing by the ſafd Paine to the Pariſh Of- 
ficers, actozding to the Letter of the Statute; they o2- 
dered, that the Family ſhould continue at St. Peter's Pariſh, 
and that the Officers ſhould allow them ſo much fo? their 
Maintenance. 
This Omer was removed into B. R. by Certiorari, and 

it was now moved to quaſh it, becauſe Notice in Writin 
ought to be given purſuant to the Statute, &c. otherwite 
this Man could not be ſettled in the Pariſh of St. Peter; 
and by the Oder it ſelf it appears, that no ſuch Notice 
was given. | 
But the Court confirmed the Oper, fo2 that the Pariſh: 
Officers had Notice ſufficient within the Intent of the Sta- 
tute, tho not within the Letter, becauſe the Aﬀſeſing this 
Man to the Pariſh-Rates, and receiving the Boney afſefſed 

is a ſufficient Evidence. that they knew he was an Jnhab(- 

tant there, and the Beaning of the Statute is no other. 


Gerard verſus Danby. 


L RROR of a Judgment in C. B. in an Action of Debt 
had upon a Lend con- on a Bond, with a Condition to perfozm Covenants 
8 an Indenture, and amongſt the reſt one was for Pay- 
Writ of Error is no ment of Money, and the other were collateral; and 


r — Bꝛeach aſſigned was, for not paying the Money. 
put in Bail. 1 Show. 14. 8. C. Comb. 1og. 8. C. 2 Bulſt. 53, 54. 2 Keb. 141, 234. 


: 


The 


vw 
_—_ 
— 
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The Defendant pleaded the Statute of Uſury; and now 
it was moved, that the Plaintiff in Erro2 might put in 
Bail accozding to the Statute * 3 Jac. by which tis ena- * 3 = c 8. 
ed, that a Writ of Error ſhall be no Superſedeus to a Judg- 
ment given upon a Bond, with a Condition for Payment 
of Money only, Oc. unleſs the Plaintiff in the Writ of 
Error put in Bail, (5c. in double the Sum, Gr. to proſe- 
cute the Writ with Effect. | hy ns.) jk 
But per Holt Chief Juſtice, This Caſe is not within the 
Statute, fo2 that relates to Judgments given upon Bonds, 
with a Condition foz Payment of Money only; but the 
Condition in the pzeſent Caſe is not only foꝛ Payment of 
Money, but to do collateral Acts; tis true, the Beach al- 
ſigned is foz Non-payment of Money; and therefoze the 
Caſe upon the pleading is the ſame as if the Condition of 
the Bond had been foz Payment of Boney only; but pet $ : Le. 11. 
this Writ of Erroz was allowed without Bail. | a 


Pepys verſus Low. Mich. 4 Jac. B. R. Rot. 5 
1 but adjudged in Eaſter- Term 1 Willi. oi 


HE Plaintiff as Aſſignee of the Commiſſioners of In. fecial Afiondh 

1 Bankruptcy of T. S. a Trader, bzought a ſpecial Af . Fe r by 
ſumpfit againſt Lowe, one of the Debtozs of the ſald T. S. fgnee of the Com- 
in which be declared, that the ſad T. S. mag a Trader, and mise of Bank- 
indebted to the Plaintiff, and that the Defendant was in- de de Peres bes 
debted to T. S. fo2 Goods ſold and delivered, and that after- came Bankrupe, 
wards, (viz.) on ſuch a Day in ſuch a Pear, the ſald T. S. 1 Sv»: 7. 
ranifeſte devenit decoctor (Anglice, a VBynkrupt) infra in- 
tentionem ſeparal. ſtatut. in hujuſmodi caſu edit. & proviſ. 
vel un. eorum; then he ſets fozth a Commiſſion of Bank ⸗ 
ruptcy direted to ſuch Perſons, &c. and that the Com- 
miſſioners had by Indenture, &c. aſſigned this particular 
Debt to the Plaintiff, and that in Conſideratſon of the 
Pꝛemiſſes the Defendant pꝛomiſed to pap, &c. but had not 
done it, by Reaſon whereof the Plaintiff was damnified. 

Upon a Demurrer to this Declaration it was objeted, A 

that it was ill and incertain, becauſe the Plaintiff had not 
ſhewed how T. S. became a Bankrupt, (viz.) either by 
keeping cloſe within his Houſe; by ſuffering himſelf to be 
arreſted, 02 by ſome other Barks o; Circumſtances deſcri- 
bed in the! Statute of Bankruptcy: And this was com: . Elia. at . 
pared to the Caſes of Simony, in which the Perſon, who 
pleads Simony in another, ought always ts ſhew in 0 
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how, and in what Banner he is guilty of Simony, and not 
generally, that he is ſmoniacus. | 
But it was adjudged, that a Declaration in this genc⸗ 
ral Fozm was good and certain enough, and that there 
3 was a Difference between Caſes upon the Statutes of 
31 Eli. cap. 6- Bankruptty, and Caſes upon the Statute againſt * Simo⸗ 
np; fo? in the Statutes of Bankruptcy, the Wiozd Bank- 
rupt is mentioned, (viz.) he who is a Trader and doth fs 
and da ſhall be a Bankrupt, but in the Statute againſt Si- 
mony that Moꝛd is not mentioned, fo? tis only ſaid, that 
the Perſon corruptly taking any Benetice, &c. ſhall be ad- 
judged a Perſon diſabled in the Law to have or enjoy ſuch 
Benefice, beſides, the Plaintiff in this Action is altoge- 
ther a Stranger to the Bankrupt, and therefaze_it doth 
not lie within his Knowledge how, oz in what Banner he 
ame a Bankrupt. EE: 
tidgment fo2 the Plaintiff. 


Obrian verſus Ramm. Mich. 3 Jac. II. B. R. 
Rot. 192. fudgment in Eaſter-Term 1 Willi. 
3 Mod. 170, 186. 


Comb. 103, 8. c. L RROR of a Judgment given in the Court of Com- 
18 2 2 — „ in Ireland, and affirmed in B. R. there; 
Lanta, Tig af . Judgment in Debt was obtained by Ramm againft a 
terwards married, and Feme ſole, who afterwards married the Plaintiff Sir Do- 
then _- Plainif nald Obrian, and then Ramm byzounht a Sci. fa. on that 
ag adsl ai Judgment in B. C. in Ireland, againſt Þusband and life, 
Wue, and had Judg- to habe Execution thereof; and after two Nihils returned, 
2 | them Judgment was had againft them to have Execution, and a 
| and then the Wife Pear and a Day expired befoze any Erecutſon was executed, 
1 died, the Hausband an) then the Wife died; and afterwards Ramm b2ought 
l Y Ro. Abe +55. pl. Another Sci. fa. againſt the husband alone, to have'Execu- 
8 Co. 143. tion of the ſaid Judgment. | 
Dr. Drury's Caſe, - The Defendant Obrian (the Pusband) pleaded a frivo- 
ron and Feme, fl. [OUS Plea, to which the Plaintiff vemurred, and Judgment 
27. was given fo2 Ramm in C. B. in Ireland, which was affirm- 
% b; 2 b. ed in B. R. there; and now a Wrſt of Erroz was brought 
Ta. 200. b fn the Court of the King's Bench here, and the Erroz al. 
1 179. ſigned was Matter in Law, (viz.) that Obrian (the Þuſ- 
3370 band) was not liable to an Execution upon this Judgment 
| after the Death of his Wife, becauſe he was chargeable 
meerly upon her Account, and in reſpeft to her only during 


the Time of the Coverture; and the Judgment on the oy. 
I . 


— 
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fa. to have Execution againſt Husband and Wife voth not 
alter the Cale; foz that Judgment amounts to nothing 
mou than a L to take out Execution after the Year 
and the Day expired, which Liberty is given by the Sta- 
tute; foz at Common Law after the Year and a Day ex- 
plred, ns Execution could be had but only an Aﬀfon of 
ne Ces e 
Judgment ewiſe a udgment in the 
Scare facias ; and therefoze ſuch Judgment will not bind the 
Hugsband in any other manner than he was bound before, 
(i. e.) during the Coverture. 
But the Court was of another Opinion, (viz.) that the zo. 290. 
Jungment on the Scire facias againff Þugband and tte; Cro. 216. Mead 
had altered the Caſe, and made the Þusband liable. 1 
So the Judgment was affirmed, 


Beak verſus Tyrrell. 


N Trover for a Ship, &e. the Defendant pleaded ſpect- 5 Mod. 194. 8. C. 

ally, that he was the King's Servant, and Captam and guane By 2 — 
Governor of ſuch a Man of War, (but vid not ſet forth any ed, that he 
Commiſſion) and that he ſeiſed the Ship mentfoned fn the u Prize, 
Declaration as a Prize, (but did not ſet foxth any Cauſe of 2725 
Forfeiture by which the became a Prize) and that he carried condemned, 
the Ship to the Port of Sally in the Eaſt-Indies, any 1%: 5-5. C. 
pleaded generally, that the 9dmiralty-Court there gabe , 28, C. 
Sentence again the Ship as Pyize, & hoc, &c. unde, O E 685. 


&c. and upon a Demurrer to this 3 Keb. 785. 
following were taken. men, the Exceptions 


(.) The Defendant had pleaded, that he was an Of. 
— to EG — —— ſet fozth any Letters Patent, 
oz Commiſſion un and a cannot 
an Authozity without a Commiſſion. Wn nn 

To which it was anſwerey and reſolved, that tis not ne · 
ceſary, that every Captain of a Man of War ſhould be con. 
ſtituted by a Commiſſion under Seal; becauſe the Ring 
may give him that Authozſty by a Warrant ſubferſbey only; 
beſides, this is a Matter traverſable, and therefoze the 
Plaintiff might have traverſed the Truth of this Fax je 
— 1 but now tis admitted to be true by the De- 

rrer. | 

(2.) The ſecond Obje#fon was, that the Defendant did 
not ſet fo2th in his plea any Cauſe of Forfeiture by which 


this 
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this Ship (being a Ship of the Subjects) might become a 

Prize; fo; actozding to common Intendment, the Soovs 

of one Subjet cannot be a Prize tu another -Subjet; betauſe 

a Prize ig pzoperly ſomething taken on the High Sea from a 

common Enemy-againſt whom ar is declared; and the 

Goods of a Natural -boꝛn Subjeſt cannot be Pꝛize without 

ſome ſpecial Cauſe alledged. | * 

(.) Che third Exception was, that the Defendant had 

not (et fozth ko what the Sentence was given, 02 who 

was the Judge of the Court of Admiralty, who gave Sen- 

tence, and to whom ſuch Court did belong; foz be did 

not ſhew that it was the King's Court, oz the Court 
of any other fozeign Prince, ſo that the Plea is altoge 

ther incertain. | | 
To both which laſt Exceptions it was anſwered, and ſo 
reſolved, that it was neceſſary fo2 the Defendant to ſhew 
ſome ſpecial Cauſe fo2 which the Ship became a Prize; and 
that he ought to ew who was the Judge that gave Sen- 
tence, and to whom the Court of Admiralty did belong; 

and koz theſe Faults the Plea was adjudged inſufficient. 
And in the Argument of this Caſe, the Court cited a 
| 8 mbh happened in the Wars between the French and 

the Dutch. | | 
The — oF. R. 1. An Engliſh Ship was taken by a French Man of War 
Sanne wa in the Udet Colour of a Dutchman, and carried into France, and 
Court of Admiralty thete condemned by their Court of Admiralty as a Dutch 
Hlachen e. Cornelius, Prize; afterwards an Engliſn Merchant bought this Ship 
Ram. 4 . bf the Frenchmen, bzaught her into England, where 
$k.59 the right Owner bzought an Action of Trover fo2 the Ship 
2 Show. 232. againſt the Purchaſer; and all this Matter being found 
ſpecially, the Defendant had Judgment; becauſe the. Ship 
being legally condemned as Dutch Prize, this Court 
will give Credit to the Sentence of the Court of Admi- 
ralty in France; and take it ta be accozding to Right, 
and will not examine their Pꝛoceedings; fo2 it would be 
very inconvenient if one Kingdom ſhould by peculiar Laws 
cozxret the Judgments and Poceedings of the Courts of 

another Kingdom. | 


"RI 
> 
| of 
k —_— 
k bw 
1 
i 
17 
1 
1 bl 
vi 
9 
EY 
[ 
7 
C 
V 
[] 


Term. Paſch 1 W & M BN 33 


Vanacre verſus Spleen, in B. R. 


(= a Motion fo2 Prohibition in the Caſe of one Libel againf 
Tyler verſus Mantell, Juſtice Dolben cited the Caſe 
of Vanacre as followeth : 93 


bound to do; a Prohibition was granted after Sentence, becauſe a Cuſtoin is not triable in that Court. 


| 3 Keb. 56a, 575. 8. C. Comb. 106. 8. C. cited and allowed. 


ſſ. Spleen the Church ⸗ warden of D. libelled in the Spiri ⸗ 
tual Court againſt Vanacre fo2 not repairing Part of the 
Church-Wall; wherein he ſet kozth, that Vanacre was ſeiſed 
of ſuch a Manoꝛ, &c. and that the Lozds thereof fo2 the 
Time being were by Cuſtom immemorial bound to repair 
that Part of the Mall ratione tenuræ; Vanacre denied the 
Cuſtom in that Court, and Sentence was given againſt 
him; whereupon he moved B. R. fo2 a Prohibition, ſug - 
geſting the Statute 23 H. 8. and that he was cited out of -; H. s. c. 9. 
his pꝛoper Dioceſe, &c. intending therefoze that all was 
void, and coram non judice ; but the P2ohibition was deni- 
ed, becauſe Vanacre by Pleading to the-Libel- had admit- 
ted the Jurisdiction of the Court; and the Statute. 23 H. 8. 
doth not take away the Jurisdſion of all Matters ari- 
ling out of the Dioceſe ; but only gives him who lives out 
of the Dioceſe a new P2ivſlege of Pleading to the Juris 
dition, which Benefit of Pleading, if neglefed, and the 
Party ſuffers a Sentence to be given againſt him there, 
the ſaty Statute will not ſerve him oz a Prohibition 
afterwards to that Court, whoſe Jurisdit#ſon he hath al- 
ready admitted. | | 

But in that Caſe, upon Utew of the Libel, it appeared, Libel upon a Cu- 
that the Gzound thereof was a * Cuftom ratione tenuræ; _— = = — 
therefoze it was held clearly by the Court, that a Cuſtom ve every bu- 
was not triable in the Spiritual Court; and this Libel u in the Body of 
having no other Foundation, the Eccleſiaſtical Court ding the Cutom, 
could have no Conuſance thereof, till the Cuſtom was tried « Probibirion grant 
at Law; and foz that Reaſon a Prohibition was granted 4 . 
to try it, which was afterwards tried and found againt 
Vanacre; and thereupon a Conſultation awarded. 

And ſo note a Difference, that ik upon the Face of the Se 2 Roll. Abr. 287. 
Libel it appears, that the Spiritual Court can have no”: 8 
Conuſance of the Cauſe ut ſupra, 02 if it appears, that the keg. o. B. 
Party cited is an n at a Place out of the = 


_— 
— 
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Salk. 54 
Comb. 2 
 þow- 145- 195- upon the Face of the Libel (which was fo2 opp2obxfous 
172, Moꝛds ſpoken) that Tyler was cited out of the Dioceſe 


ceſe, there the Libel is Felo de ſe, and in ſuch Caſes the 
Sentence makes no Alteration ;. but tis otherwiſe where 
no ſuch Thing appears on the Libel. 
8. And in the Caſe of Tyler and Mantell befoze-mentianen, 
53. 463. it was (aid by the Counſel at the Bar, that it appeared 


of London, in which Sentence was given, fo2 he was 
named in the Libel to live at D. in Hampſhire, and there 
the Fait was lald; whereas tis very well known, that D. in 
Hampſhire is within the Dioceſe of Winckeſter, and not in 
the Dioceſe of London, and Affidavits were offered of that 
Matter. R 
But it was anſwered by the Court, that they could 
not take any Notice within what Dioceſe D. in Hampſhire 
was, fo? they could not ex officio take Notice of the Limits 
of Biſhopricks ; but they ſhould now take it to be within 
the pꝛoper Diocele, 
Nota; The Caſe between Brockman and Fagg, Trin. 2 
Will. B. R. was the very ſame, . Libel fo2 not repairing 
Part of a Church yard Mall, which by Cuſtom, &e. he 
was obliged to repair, and the Cuſtom was denied, and 


* :3 Rep. 567. Sentence againſt the Defendant ; but a Pyohibition 


granted. 


T 


DE 


Term. Sanct. Trin. 
1 Willi & Mariz, in B R | 


- 


— 


Lea verſus Libb. Hill. 2 & 3 Jac. Il. K R 
Rot. 47. | 


PON a ſpecial Qerdit in Ejeltment. the Cult f n -. 
was as followeth | 263. K 
fl. Thomas Denham by his Lat Mill and Te. 
ſtament in Writing deviſen, that his La 
ſhould be ſold by his Erecutos fo; the 


Debts, which Mill he ſigned and 
ſence of _ Witneſles, (viz.) Ri 


And about a Year afterwards the fatd Tho. 
made another Writing, by which he revoked a 
ven by his Will, and gave another new Le 
mazeover declared, that his Intent was, that 


ſhould be ratified and confirmed in all Things 1 


5e 

he had altered by that Writing, and that this 

ſhould be accepted and taken as Parcel of L.., Laft ill, 

which Codicil he ſigned and publiſhed in Þ 

two Witneſſes only, (viz.) „*** 
2 " 


29 Car, 8. tap. 3. 


Codlieil was a new Publication of the Will; and 


: 
£ 
Z 


28 
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and James Head, which two Mitneſſes atteſted and ſub: 
ſcribed this Codicil in the P2eſence of the Teftatoz, and 
no other Perſon ſubſcribed the ſame. | 

And that at the Time of making the Codicil, there was 
neither the firſt Mill, noz the. ſaid Richard Woodrofte (the 
other Witneſs) there pꝛeſent, but abſent in another Place, 
and that the Codicil was always ſeparate and never an: 
ne red to the. (Will ; and that Mary Denham (the Leffag of 
the Maint! was Couſ und Heir of E. nd | 

the dant was the Lefſee of the Execut e | 
Teftato2 Tho. Denham. 

And the ſole Queſtion was, Whether by this Mill ſign- 
ed and aftefted, ut ſupra, the Lands were well deviſed 
within the Statute 29 Car. 2. oz not. 

Jt was argued, that the Will was void as to the De⸗ 
viſe of the Lands, fo? that the Statute is expꝛeſs, That 

Will which js not atteſted and ſubſcribed in the Pre- 
ſence of the Teſtator by three or four credible Witneſſes, ſhall 
be utterly void as to a Deviſe of Lands; and the Circum: 
ſtances pꝛeſcribed by this Statute/ concerning Mills of 
Lands, being not obſerved in this Caſe, as it plainly ap- 
pears by the Qerdi#, the Deviſe is voſd; and the Lands 
muſt to the Heir at Law, and therefoze the Plain⸗ 
tif bath a good Title. 4 

It was argued on the other Side, that the Ba ing ths 

8 


. 


2 
Fx 
8 
: 


il and Codicil are but one, and not 
2ds of the Statute are literally pur- 
thzee Mitneſſes who ſubſcribed and 
I, which is Part of the Mill, and the 

Barnes and Head; and ſo 
Will, which conſifts in both the Writings, was 
atteſted and ſubſcribed by thee Mitneſſes, in the Pꝛeſente 
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of 2 all that is required by the Statute. 
Now ſuppole that the Teftatoz, by a Writing, deviſeth 
Lands, which is atteſted only by two Witnefſes, and after- 
ds publiſhes that Writing as bis Laff Min in the 
enn „2% - 
nce 


the Beans therein 
hich was not done in this Caſe, berauſe James 
who was Witneſs only to the Codicil, could not 


ſtator, which is requt 
Ind Holt Ch. Juſt. argued, that if Lands had been de. 
viled by the Codicil, ſuch 


eviſe had been certainly vold, 
not being ſufficiently atteſted, becauſe 
neſſes who ſubſcribed 


. 


ng 

tion of a Clauſe in the Statute of Frauds, (iu 
Statute) there could not be many Caſes cited 
there Occaſion to cite any, betauſe the Mo 
and erpreſs; it was 1 — that if the Deviſe had oon 
fingly upon the Mill, it had been void 
nil being imperfef in i eit could not aid the Deficiency 
of the Mill, eſpecially ſince the Jur 
dicil was never annexed to the (fy that this being 
in the Caſe of an pete at Law, it ſhould be favoured. 
It was atgued (as befoze) fo2 the Defendant, that both 
theſe Writings made but one Will, and this Gzound was 
lafd down in Caſes of (mills (viz.) That a Ban might 
make his Mill in ſeveral Writings, and at ſeveral Times, 
and if a Will is witten in thzee ſeveral Sheets of 22 
not racked together, and ſubſcribed by three et | 
verally, (viz.) one Name to each Sheet, this is a good 
Will within the Statute; to which Juſtice Dolben a d, 

Do if theſe looſe Sheets of Paper ate wzap'y up na 
clean Sheet, and the Witneſſes ſubfcribe their Names to 
that clean Sheet, this is a good Atteſing 


4 and 


10 144 
Mollineux . Mob. 

neux; vide 3 Med. 
the Mill. 163. 


A Mili 


33 Term 8 Trin 1 W & N BR 


A Ulli is thus defined, (viz.) tis a Declaration of the 
Mind (either by Moꝛd 02 Writing) in diſpoſing an Eſtate, 
and to take Place after the Death of the'Teftato2; and 
this is called a Will; now in ſeveral Caſes two Things 
will make that good, which ſingly and by it ſelf would not 
be ſo; as fo2 Inftance ; In the Caſe of Wigton and Gar- 
rett, in this Court, in the Time of Chief [Juſtice Hale, 


IB rn Revocation, ſo it was made 
atteſted by three Wirnelles, and afterwards by an 


ndenture atteſted by three (Witneſſes, be. covenanten tx 
lev) a Fine to ſuch Ales, which was levied" accozding 
now 10 * e neitt 4 th E IT Ingip my 
a {ufficient Revocat on, but both together were ſufficient. 
So here both the Writings: make but one Mill, and the 
one aids the Deficiency of the other. | 

But Holt Ch. Juſt. held that this Will was voſd, becauſe 
it was not ligned by the Tefſfatoz in the Preſence of three 
Witneſſes , ” tho' the Wows of the Statute are not er- 
preſs as to the Signing in the Pꝛeſence, yet they amount 
to as much: Foz the 'Wozws are, be 


n and atteſted hy. three or. four Wit- 
nelles, ſo that tis plain the Witneſſes muſt pꝛove the Sign- 
ing the Mill, otherwiſe tis imperfet, and they cannot 


pꝛove it unleſs they were pꝛeſent; ſo that tis the ſame 
Thing as if the Mozds had been, that the Mill muſt be 
ſigned in the Preſence of three Witneſſes. 

And afterwards in Hillary-Term 1 & 2 Willi', the ſaid 
Chief Juſtice delivered the Opinion of the Court, that the 
Will and the Codicil together were not ſufficient to paſs 


/ the Lands, 3 18 exmeſa, that 
there ought to Witneſſes to'£very Mill by which 
f are deviſed; and alſo that the Teſtatoz ſign the 


1 Pzeſence of thee Cs and there 

1 neither of Circum in d 
1 therefoze de en mot conceal te arte: 
„ ntitt. 


3 Keb. "366, 
510, 536, 4 0 18 


Judgment fo} 


Harriſon verſus Auſtin, Trin. 3 Jac. I. B. R. 
Rot. 997. 


a 50 4.6 S. C. 
Deed ſhall — (viz.) Thomas Winchurſt being ſeiſed in Fee of the 
Way f Lands in Durden, made a Deed-Pull in theſe Moꝛds fol- 


22 : [To 


PON a ſpecial Uerdiz in Ejetment, the Cale was, 
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F. To all Chriſtian People, Oc. Know ye, that I having 
no Iſſue, and in Caſe I die without Iſſue of my Body law- 
fully begotten, that then my Lands, Oc. may remain and 
continue in my Blood and Kindred of me Thomas Winchurft ; 
and for the natural Love and Affection I bare unto my loving 
Niece Sarah Stokes, the Wife of Jobn Stokes, as alfo for di- 
vers other Conſiderations, have given, granted and confirmed, 
and in and by theſe Preſents do give, grant and confirm unto 
my ſaid Niece Sarah Stokes, all my Lands, Gc. to the Uſe 
and Uſes herein after-mentioned, and to no other Uſes or 
whatſoever; that is to ſay,- To have and to hold 
all the ſaid Lands to the Uſe and Behoof of me the ſaid 
Thomas Winchurff, for the Time of my natural Life ; and 
after my Deceaſe, to the Uſe ot the faid Sarah Stokes my 
Niece, and to the Heirs of her Body lawfully begotten ; and 
for Default of ſuch Iſſue, to the right Heirs of me the ſaid 
Thomas — In Witneſs, &c. J ; 
Nota; This d was not erecuted by any Livery, &c. 
but afterwards the ſald Thomas Winchurſt made a Feoff- 
ment of all his Lands, to the Uſe of the Defendant Au- 
ſtin; and then Stokes and his Wife entered upon Auſtin 
the Feoffee as fo a Forfeiture accrued to them Þy the Feoff- 
ment made by Winchurſt, who was only Tenant- fo2 Life 
(as they intended) and made a Leaſe to the Plaintiff in 


And it was argued fo2 him, that this Deen ſhall be ta- For the Plaintif. 


ken as a Covenant to ſtand ſeiſed ; fo2 all Conſtrufons of 5 25. 

Deeds muſt be ſuch ut Res Valeat, und the Intent of the Dye: 96.” 
Parties muſt be obſerved as near as poſſibly it may: Now Winch 59. 
here it plainly appears, that the Intent of Tho. Winchurſt —— 
was, that Sarah Stokes ſhould have an Eſtate-Tail, and it: Ind. 112. 


this Deed ſhould not be conſfrued as a Covenant to ſtand 
ſeiſed, then ſhe will have no other Eſtate but a meer Poſ- 
ſibility, (viz.) fo; her own Life, if ſhe ſhould ſurvive Tho- 
mas Winchurſt ; fo? an Uſe raiſed out of an Eſtate fo2 
Life, cannot continue after the Eſtate is determined out 
of which it was raiſed; ſo that by ſuch a Conffruffon 


—1 plaſn Intention of this Deed would be altogether fub- 
ed. 


'Tis true this Deed is not fozmal, but the Inkozmalfty : ma. 4 
er 1 hinder its Operation by Way of Covenant to. 2 2 
el 0 


1 Mod. 176. Crol- 


But 


. fing ven Scudamore. 1 Vent. 137. 2 Keb. 754, 784. 8. C. 


_ . — — 
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Econtra. But it was argued ko: the Defendant, that by this 
50.99 Deed the latent of Winchurt appeared to de, that he de⸗ 
ſigned Sarah Stokes ſhould take nothing if he had Iſſue of 


his Body; fo2 the Wozds are, ſſ. In caſe 1 ſhall die with- 
out Iſſue of my Body, then, &c. and therefo2e it would be a 
very hard Conſftrufton, if upon ſuch a voluntary Con- 
fideration this Eſtate ſhould be expounded to paſs as a 
Remainder after his Death to the ſald Sarah in Tail; tho 
his Intent appeared, that Sarah ſhould have nothing, un- 
leſs he dien without Jfſue of his Body. - 

Now the Purpozt of this Deed was, that it was the 
Intent of Winchurſt, that the Eſtate ſhould paſs by way 
of Tranſmutation of Poſſeſſion, and not by way of Co- 
venant to ſtand ſeiſed; and if ſo, then Sarah had an Eſtate 
fo2 Life; and Winchurſt by his Entry was only Tenant 
at Will, and ſuch a Tenant cannot commit a Foxfeiture. 

The Habendum in this Deed being contradiſtozy to the 
Pzemifſes ſhall be rejeted, and the P2emiſſes purſued 
and many Caſes were cited in which it had been held, 
that if the Mozds in a Deed ſhewed the Intent to paſs 
an Eſtate by the Common Law, it ſhall never be conftrued 
to paſs by way of Uſe. 

But the Parties agreeing amongſt themſelves, a Yo- 
tion was made concerning the Coffs of Suit fo2 the 
Plaintiff; and upon hearing of Counſel on both Sides, 
and reading the Rule of Court which had been volunta- 
rily entered into upon the Agreement, it was o2dered, 
that the Plaintiff ſhould have 10 1. Coſts; and then the 
Court declared, that they were all of Opinion fo2 the 

_ Plaintiff, (viz.) that the Conſideration and the Deed it ſelf 
were ſufficient to raiſe an Uſe in Remainder in Tail to 
the ſaid Sarah Stokes by way of Covenant to ſtand ſefſed. 


Moſely verſus Cocks. 


Upon a Writ of Er. HE Plaintiff bzought a Writ of Error upon a Judg- 
— ment obtained againſt him; and afterwards the Re- 
fab ad auen Es. £O2D, was removed into B. R. he foz ſome Time negleted 
ror in Time, to ſue out a Scire fac' ad audiend' Errores; whereupon the 
Plaintiff in the oziginal Aﬀion ſued out a Sci' fac“ quare 
executionem non habet; and upon two Nihils returned 


had Judgment, and Exetutlon executed, 
And 
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And now the Plaintiff in Exroz moved to ſet aſide this 
Judgment on tbe Sci. fa. becauſe his Errozs- were aſſigned 
on the Recozd ; but upon Examination it appeared, that 
they were aſligned in a puvate 
tice given to the Defendant in-Erroz. | 

And the Chief Juſtice Holt declared, 
on the Removal of the Recozd by the Writ of Exroz, have 
na Day in Court given to either of them; wherefoze if the 
Plaintiff in Erroz delay to ſue fozth; his Sci. fa. ad audiend. 
Errores, the Defendant hath; no way to-compel-him, but 
re Executionem non, &c. and if 
aintiff in Erro2 doth nat plead 
his Errozs. are aſſigned ; but ſuffer Judgment to 
Erro2s afterwards aſſigned ſhall 


at the Defendant in the 
voluntarily take Notice 
gnment of Errozs, - and this Conſent is teſfified 
by his Pleading In nullo eſt Exratum : unn there is no Dc- 
caſion fo2 a Sci. fa. ad audiend. | 


Manner without any No- 


by ſuing out a Sci. fa. 
ſuch a Sci. fa. the 


paſs upon two Nihils, no 
prevent Execution. 

; The uſual Pꝛagi 
t of Erroz,. by Conſe 


king werſis Dilliſion. Trin. 1 Jac. II. C. B 
Rot. 1322. See now the Statute, 9 Geo. c. 29. 


RROR of a Judgment in the Common Pleas, upon 


a ſpecial Uerdit in Ejetment, in which the Caſe was 


\. The Lands in Queſtion were Copyhold held of 
in Suffolk, of which Henry 
ght of his (aſd ite, were 
mu fo2 the Life of the (Wife, Remainder to John Ballett 


Panoz of Swefling Cam 


Warner and his Mike, in Se 7, if 


That the Cuſtom of the ſaſd Banoz 
Surrender which is made ſecundum conſuet 
Court, ſhall be pꝛeſented by the Þomage at the next Court » Roll. Ab- 567. F. 2. 
to be held koz the ſaſv Manoz; and that upon ſuch a Pze- Su 
ſentment, Pꝛoclamation had been uſually made, and ſo s 


to 
y hold 


8 that every . 
inem out of Co. 1 


533. 
Jac. 101. 


Co. 44, 99- 
2 Cro. 266. 
1 Leon. 100. 
3 Leon. 221. 


fo}. thiee Courts next following; and if upon the third 
Proclamation no Perſon came to be admitted, &c. that 
A the Lands as fo 
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That Henry Warner and hie Mitr, and Bullett, 
joined in & Surrender of thefs Lands out of Court, tu the 
Ate 'of Robert Preeman in Fee ; but that -affer ehe fam 
Surrender, and befoxe the next Court, the ſaid Nobert 
Freeman died, and tht John Freeman {9 bis Son and 
Peſt, an Lafant, and within Age, und that he had a Night 
to be abtted. ih nt ek > © 
And that at the next Court, ehts Surrender 
was pꝛelenten by the pomage, and Pꝛoclamattens were - 
made in thꝛet Courts next following, and no Perſon came 
to be admitted; and therefsze the Steward of the laid Ma 
no2 ue out a Precept te che Bafllff,” to feife the kad 
Lands into the Hands-of the Lon, whieh was donearcow-. 
ingly ; and they and that A. C. s Lo of the fai Wanor, 
and that he entered on the Lands as fozfeſfety ex præ- 
dicta, and made a Leafe thereof to che Plaintiff, and 
Judgment was given in the Common Pleas fo the 
vane; and the Neeozd being removed by Writ of Error in- 
to B. N. it was avgued' for the Platretf in Errox. 
That Cuſtom is the Lier ot af Eopyhoty'Effates, any 
that if the cuſtomary Tenants beak the Cuſtoms of the 
Manoz, they are no moze than Tenants at Will. 
That the Admittance of a Copy holder ig fog the Benefit 
of the Low; any! not of the Tenant; and that tr would be 
_- unreaſonable if the Obſtinacy of a Tenant ſhould be pꝛeju⸗ 
vielal to the Lozd who is in no Fault; any it would be 
great Prejudice to the Loy, in töte Cafe the In 
Hould not be obliged by this Cuſtom, fo2 he may die; and 
the Right deſcend to another Inkant, and foz a long 
Eime fe that by tuch Beans the Loꝛd may be depziben 
Ao 4 wn of his Inheritance, (viz.) the Fines upon 
s Reg. 99 Chat this Eaſe-dfers from Sir Rich. Letchford's, foy fit 
that Caſe he who had the Right by Deſcent was beyond 
Sea at the Time when the Pꝛoclamations were made; but 
in this Caſe the Infant is Heir of the Surtendzer, who 
n Died befoze Wmittance; and is a Purchaſer, and the 
9 Purchate is not compleart til he is avmnittev. 
And the KArtoznep General Treby, who argued koz the 
aintiff, told the Court, that he hav tern an ancient 
uſeript or Sir Richard Letchford's Caſe; in which tis 
repo2red, that he hav atually feen the Larivs, and ta 
ken the-Proftts thereof to his own Ufe, quouſhue he who 
was. beyond Sea ſhould come and be. admitted. 5 
{$14 f 


4 Rep. 21. 


S0 


— 
— — 
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Do in this Caſe, after the Infant had made Default, 
the Loꝛd might enter and take the P2ofits to his own Tice 
as a Penalty, quouſq; the Infant ſhould come and be- av- 
mitted; and this Courſe will not be pzejudicial to him, be- 
cauſe he may have the Lands at any Time when he will be 
admitted, and tis not reaſonable that the Loꝛd ſhould loſe 
all the Services of his Tenant without any Banner of 
Recompence, and here he hath no Tenant to do any Ser- 


vices. 
- Several Caſes were cited, in which Infants were- obli- Whittinghan's Cak, 
ged to obſerve. Circumſtances, even upon the Penalty of Liv. 8, 14. 
fozfeiting their Eſtates ; as where an Jufant bzeaks-a Con v 199. Afkbeld 
dition annexed to his Eſtate, oz commits Waſte, in ſuch !; ron. Rep. 72. 
Caſes tis a Fozfeiture notwithſtanding the Infancy. 1 Leon. 100. Rum- 
On the other Side it was argued, that Jufants are al- 97. =. pe. 
ways exempted out of general Cuſtoms which create F02- Sadant. 1 55 
feitures; and fo2 an Authozity in Point, Sir Richard Letch- 8 Co. 99. S. C. 
ford 8s Caſe was cited, mere it was held, that an Infant 
beyond Sea, oz in Pꝛiſon, is not within this general Cu · 
ſtom, foz in ſuch Caſes the Law implies an Exception. 
That there is a Difference between this Caſe and Con; 
ditions; annex d to Eſtates at Common Law, foz in the 
laſt Caſe tranſit cum onere, and therefoze-if-the Infant will 
have the Eſtate, he muſt obſerve the Condition upon which 
t was granted; but in the-pzincipal Caſe there is na Con- 
dition annexed. to the Infant's Eftate. -//:// / 7K 
In Nichaclmas-Term following it was argued again fog Ter de Plaind#, 
the Plaintiff, and ſaid, that the Nature of a Surrender af- 
fozded a good Reaſon to ſuppozt his Title; /foz a Surren; 
der is to no other Purpoſe, but to give a Fine to the Lom, 
nl —5 the only Intention of the Cuſtom to ſurrender 
'Tis not contended in this Caſe that the Infant. would 
foxfeit his Lands foz ever, but only the Profits thereof * * C. 2:6. Under- 
till be is admitted; ſo that the Jnfant-(s obliged e. 
Cuſtom, but not upon the Penalty of fozfeiting dis Inhert- 
tance (as others are), but upon the Fo e of the Pꝛo⸗ ö 
fits: quouſq; and ſo Letchford's Caſe good Lam, -and 8 co. gg. s.c. 
warrants this Cafe quoad the P2ofits. | | 
An Infant ſhail.be compelled to attozw upon a Writ of 
per quæ ſervitia; and if it had been found to | 
ſtom, that the Lozd might-ſeiſe the 
fault of the Infant's 8 
G 


t Cuſtom; tis true, the Aer 
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might enter generally for a Forfeiture ; but that doth not 1 

, 

b 


15 


lawfully make a Guardian to the 
will intitle 


211 


— 


25 
25 


8 
15 


17 


+ Plow. 339 


1.8 
323 
S 


apm—_ — 2 © m—_— > 
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not be admitted, and this Foxfeiture hall have no Refpet 
to the Infant. | | 

That if a cuſtomary Heir by Deſtent will not come in 
after thzee Pꝛotlamations, to be admitted, the Lom might 
enter and take the Profits to his own Uſe * quouſq; and Ml Lev. en 
de compared this Caſe to a Tenure in Chivalry, w 9 
the Lozd is to have the Guardianſhip of the Inkant quo- 
— ſo where an Inkant Coppholder makes a Leaſe with- 
out Licenſe, this is a tempozary Foxfeſture, fo2 which the 
Lo2d may ſeiſe, &c. quouſq; the Jnfant ſhall re-enter and 
= the __ — - — — Leſſee = Life makes a 

coffinent, this is like a tempo? ozfetture,” quo- 
uſq; the Re-entry of the Infant. 1 * 

The Judgment affirmed by Chee againſt one. 


Chetham verſus Sleigh, Mich. 1 Jac. Il. 


dt 3 


RROR of a Judginent1n-the Court of Sennen! 2,95 © < 
Pleas on a Formedon in Remaſnder, the Cafe was La. 439. 


thus : | 7 
i, Formedon in Remainder againft the Tenant, who “ Jodgment 
was admitted by plead to aue; and N. 3 


ed by his Att and the- Appearance was entered on Dyer 104. 
Reco, and the Eſſoin wan quae, by the Opinion of the ere 


403. 
by Attozmey to plend, Pie. Ein, £3.16 
removed, and his —A4- : * 4 HLE0 

\ at appears on Recoyd ; 45 Ed. ; | 
therenpon the Demanvone ppoyed Jovgiene' feta! fi» 6 eee 6 
the Tenant, and Judgment was gfven quod FEEUE Raft. Entr. 112,369. 
C Juvgment Exrox was" brottxht : EE. 
And tt was arguey foz the Platatif in the Weſt! of Er- b. ot 
ros, that the Eſſoin being quathed- fo? Infufficfency,. a Mart 
turn to a Default of the Tenant, and thereupon a Petit 
Cape ought to be awarded againft him ta ſave his De- 
kaut; and it he doth not come in upon the Return thereof, 


K — 
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no2 ſhew any Cauſe to ſave his Default, then finat Judg⸗ 
ment ſhall be given; but no Judgment at all befoze the 
Return ot the Petit Cape. 
* ,o Ed. 3. 19, . And the Cafes in the * Margin were cited to pꝛove, that 
Ar pl. 1,2 an Eſſoin challenged, adjourned, and adjudged againſt him 
10 f , fox whom it was caft, ſhall turn to a Default, upon which 
H. 5. 12. à Petit Cape ſhall be awarded, and not a Judgment final. 


115, 341,353- a VM | rs 
4 1 i Cro, 519. W. Jones 412. 1 Roll. Abr. 797. Kelw. 41. 3 H. 4. 4. 3 Dan, 99. 
3. | 85 47 


Moreover this Diverſity was taken, that upon the De- 

fault of the Tenant at a certain Day-given by a ſpecial 

Impatlance, à Petit Cape ſhall be awarded, it upon ſuch 

ſpecial Imparlance the Tenant is out of Court, and not 

3 demandable till the Day appointed; but tis not ſo upon a 
* bullt 255,161, Default on a general Jmparlance, without any certain 
Lilburn v. Herne. Jap, fo; there theTenant is ſuppoſed to be in Court, and 


dee Fear" demandable at all Times ; therefoze if he make Default 


1 Inft. 295. . upon any Demand, Judgment final ſhall be given, becauſe 
98.6.58.6. this (ga Departure in Deſpite of the Court; and to this 
12 II. 7.16.4, Purpoſe-is the Pzaliſe and Entry of all Common Reco- 


veries, (viz.) After the Uouchee hath entred into War- 
ranty and pleaded to the Diſſeiſin, &c. the Demandant 
petit licentiam interloquendi & habet, &c. & poſtea iſto 
codem Termino idem (the Demandant) revenit in Curia, 
and the Tenant being ſolemniter exactus non venit, ſed in 
contemptum Curia receſſit, &e. Ideo conſideratum, &c. 
quod recuperet. MN. 
Afterwards, in Michaelmas-Term following, it was far: 
ther argued fo2 the Plaintiff, that an Efſoin is in Nature 
of an Excuſe fo2 the Non appearance of the Party at a 
Dap given, and a Default is the Non-appearance at that 
Daz; and that there are two-Do2ts of Defaults, the one 
bekoze and the other after Appearance; there is alſo an- 
other Default, but impꝛoperiy ſo — (via.) where upon 
a general Imparlance the Party makes ult when he is 
demanded; now this is a Departure in Deſpite of the 
Court, upon which . final wall not be given, but 
a Grand Cape upon a Default befoze Appearance, and a 
Petit Cape 88 after Appearance; and ſo it 


- 


„ 


* Sen 


L 
: 
] 
f 
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Selides, no Perſon ſhall be received at any Time to 
ſave his Defoute, but apore the Neturm of &P2oreſs; and 
therefore the Entry, that the Tenant was'demanded; is 
infignifieant; became he com make no Anſwer tim rho Pcric | 

is returned; fo it the contrary ſhould be allowen then 
a Feme, or a Revevfioner would habe no Time" to de re: H. 4 14. = 
ceived to defend their Right upon the Default of the 


Tenant. | 
There is u Diffevence derween an Jipavſance to a-cer- 
tum Day and a general Jmpartance; foy upon Default 
at the 4 a Petit Cape ſhall only be awarded, but in the 
lat Cafe Judgment final ſhall be given, beraufe tis a De. 
purture in Delpite'of the Court. 
Aud the Reaſon is, becauſe che Term is accounted in 
Kaw but as one Day'; and therefo2s he cannot appear, 
and likewiſe make Default in one Day. | 
The Caſes cited in the Margin are to pzove, that in a 10 H. 6. 7- 
Ihe iv feine uh the meer 1 
a Default after ſueh Mue jolned is Anal; but the”; Rep. 85. 
— Caſe was upon a Formedon, and ſo there is a 8 
5 E b | | "is 4 | 
Jt was fo2 the Defeiivant, ehur-ehis:Elatir' whs ss &e the De 
f{legal, and tis admitted; that it turnen to a Defanie, n in Error. 
und that ir being ar the of Niſi prius Mane it wucterent 
from the common Caſes of this Mature; and the Caſog in 
the Pargin were cited to pzove, that a Default is final 
after Juue jornev; and that! the Judgment wall: not be Fi Abr. 15, 152, 
final upvm a Dekauſv at the Day of avjonriiſng the EMI B,, 66. 
ﬀ the Party will walde his Gfoliy; bur ie he win mand te Laa. 295. 
F Eflviry fs avjuvgev'inſumvionts "rl 7500s. ir” 


other wiſs. 2 45 
ry Term, Anno 


1 


Mrtit of Night, where the 
Rinh 
er 


This' Caſe was - argaed* agen in Hill 
1 & 2 Willf & Marie; and foytfw Platitiffi'in Ert it wan 
farther argued; that the Challenge og the Edin wag! (i; 
betauſe it is not averred, that the Conunes — non 
fait amotus; fo the Foꝛm of Entries iu ſich Caen i d 

It was agreed, that in a Writ of Right, ie the Aus Raf. . 587.865. 
is joined on the meer Right, and then the Tenant makes , H. ;*,5;.. 
Dekault, Judgment final ſhall be given, which fs agent «: +; 4. 87. 
the Roſoſutſon in Penrin g Cal; but tit db fu, if chr N 1 fl + 15 
ue is joined: upon a coffateral' Matter; and acter th WW 
= — * Default in a Writ — Night, the Petit - 

pe awarded; and to pꝛobe this Matter, the Au⸗ 
thozities in the Margin were cited; een. 


1 Iaſt. 294 
F. N. B. 12. a. Dyer 301, 302. Co. Ent. 182. Bro. Tit. Droit, pl. 4. 


Then 
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ſon, no: beyond Sea, at the Time of the Fine levied ; 
fo2 if the Fai is ſo, it ought ta come on the other, Sine; 
and as to this Point the Court was ok that Opinion. 


And it was farther laid, that by a Judgment on a De- 

See Bg. 366 kault in a Writ of Right, the Tenant is not concluded; 
2 int. 3% ko be may bing a Wirit..of | Right (it he hath, any) up- 
* 1: H. 4. 14. b. on the Statute of Welt. 2. cap. 4. and the Caſes. in the 
1 * Margin were cited fo2 Authozities in Point; and foz 
N the Reaſons afozeſaid it was concluded by the Counſel, 
F.N.B. 99. that Judgment in this Caſe was well given without, any 
. Regard had to a Petit Cape. 435 oF '+ 1h 


 . Holt; Chief Juſtice held, that the Entry of the Chal. 
lenge was good without the Negative Averment, that 
the Attozney non fuit amotus, and to pꝛove it he cited 
* Co. Ent. 225- the Cales in the! Margin; and as to the Continuances, 
. and the Adjournment of the Efſoin from Trinity to Hil- 

lary-Term, '' omitting Michaelwas-Term, this may be done 
+ 32 H. 8. cp. 21. hy Uirtue of the Statute + 32 H. 8. by which tis en- 
ated, That the Juſtices of the King's, Courts of Re- 
cow may aſugn ſpecial Daps of Return, in ſuch Caſes 
= Pꝛoceſſes as have uſed to have ſpecial Days al- 


Curia. And all the Court agreed, that the Judgment in the 
pꝛincipal Caſe ſhould be affirmed, fo2 this Reaſon, (viz.) 

becauſe the Tenant. upon the Challenge of the Eoin had 

demurred, and alſo appeared at the Day of the Adjourn- 

ment of the Eoin, to juſtify his Demurrer, and ſo had be- 

taken himſelf wholly to that Juſtification, by which he had 

5 4 1 | peremPp- 


95 
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peremptozily waved and refuſed the Advantage of ſaving 
his Default; and therefoze they held, that this Default 
after the Demurrer and Appearance was not ſaveable ; 
and it ſo, it would be in vain to award a Petit Cape to ſave 
a Default which was not to be ſaved, G 

But if the Efſoin had been quaſhed upon the Challenge 
without any Demurrer ot the Tenant, in ſuch Caſe they 
were clear in Opinion, that a Petit Cape ought to be a- 
warded, and not Judgment of Seiſin; but that was not 
the Caſe at Bar, which differs from all the Caſes cited, 
where upon a Default after Iſſue joined a Petit Cape had 
been awarded. | 

And thereupon the Judgment of the Court of Common 


Brook verſus Cock. oF OY 


DE BT upon an Eſcape againſt the Sheriffs of London, 1 Shower 57. s. C. 
in which the Plaintiff declared in the Debet and de- Ban, 581. K 
tinet, as kolloweth: | | | 1 

ſl. Chat the Plaintiff, alias per nomen Elix. Brook execu- where an Executor 
tricis teſt'i T. S. levied a Plaint in the Sheriffs Court againſt e 
one J. N. and had Judgment to recover ſo much to; Debt pn r mad b. 8. 
and Damages; and to execute this Judgment, ſhe ſued the Deriner only. 
out a Ca. ſa. by Uirtue whereof J. N. was taken, and in $4375 
Cuſtody of the Defendants, and that they permitted him 
to eſcape, the Plaintiff being not ſatisfied, | 

The Erception to this Declaration was, that the Ac- 
tion was bꝛought in the Right of the Teftatoz, and what- 
ever ſhould be recovered, would be Aﬀets in the Þands of 
the Plaintiff as Exetutrix, and therefoze the Aﬀion ought 
to be bzought in the Detinet only; becauſe the Judgment 

— 8 — had in the Right of the Teftatoz ; and . 2 

a | 2 . 

= 2 the Authozities in the r Hargin were fas 2 1 0 
But on the other Side, the Counſel endeavoured to Kad Bac 2 .. 
ſhew a Difference between the Caſes cited and this at O. E. 326. Heck- 
Bar; becauſe in this Caſe the Plaintiff had counted gene- 
rally, and not as Executoz, (viz.) Eliz. Brook queritur de . 


Sid. 
Me The Precedent in Refla/ agrees with the Declaratioti in this 34” 
yer theve/ it was the Devin only. Rep. 35. Plater's 


Caſe, " 
jodged that i was Ter ur 0 
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T. Cook, &. de placito quod reddat ei ſo much, quas ci de- 
bet & injuſte detinet, ſo that ſhe declared in her aun Right, 
and though ſhe farther declared, that ſhe had recovered in 
the Sheriffs Court per nomen E. B. Executricis, &c. this is 
- Surpluſage, and not neceſſary to be inſerted; and there, 
koze the UGerdick and Recovery ſhall be taken to be in her 
own Right, and if ſo, the OW well 'Hzought in the 
Debet and Detinet. - . ; 
But the Court was of another Opinion, (viz.) that it 
was not neceſſary fo2 the Plaintiff to name her ſelf Exe. 
cutrir in the Title-of this Action; but that it was abſo- 
lutely neceſſary, that in declaring upon the Recovery the 
ought to alledge as it was in Fa, (viz. as Executtit) 
otherwiſe there would be a Gariance in the Recozd, and 
this very Action ought to purſue the very ſame Courſe 


40 H. 6. 3, 6. With the firſt, fo? tis meerly in the Right of the Teftato?, 


i 


: 
1 


r 


TER 


E 
. 


| Lydcorr verſus Willows... 


. 8. RROR in the Exchequer-Chamber upon a Judgment 
285 in B. R. the Caſe _, 

— 1 The Teftato2 being feilen in Fee deviſed ſuch an 
ous boule 28 to T. 85 and E. G. and the Surhivoꝛ of 
their Lives; and afterwards, by a general Clauſe 
Heir for (n; the ſame Will, de deviſed All his Meſluages, Lands, 


Cc. 
C. 


in Fee res Tenements and Þereditaments whatſoever in the King · 


KL 
1 


= Gd 


3x 


w qi 
\S * 


4 


2 
K 


fl 


of 


in 


0 
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of England (not above Diſpoſed of) to J. N. and bis 

peir s fo} ever; and the Court of King's Bench held, 

that by this general Clauſe the Reverſion of the Houſe de- 

. vilen to T. & and E. G. fo Life, did not paſs, and gave 
Judgment accoꝛdingiy. 

45 234 he Serjeant adds a Nota, that theſe were King James's 


Judges. 
Foz upon the be opening ris Cauſe to the pee 
Court, 1 Will. it was held, that the Reverſion paſſed ; and 
_ afterwards Mich. 1 Will. the Caſe was moved again, where 
the Deviſe was, ut ſupra, to two, and the Surv(voz, for 
Life, and to enable his (s Wife, (whom he made Executrir) 
to pay hig Debts and Legacies, he deviſed to her all his 
s, Tenements, and Þereditaments (not diſpoſed of) 
to hold to her and ber Þeirs fo2 ever; he alſo deviſed to 
2 = te of fl 93 ſo that gp Arne No- . 
or gum, ntent was moze apparent Wife 

d WIE THe Cen 1 of the Hout. 


1 


ouſe paſſed. 


A. ts FY —_——— 
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- - Whereu all the Judges and Barons were of one 
Opinion, (viz.) that the Reverſion in Fee paſſed by thoſe 
ods. 

The Judgment was reverſed; 


Brown werſus Farndell and Shore, Paſ. 1 Willi 
& Mariæ, B. R. Rot. 90. 


E Caſe was, one Brown (who was Bother of the stee 1, f. 8. 
whole Blood to the Plaintiff Brown) dien Inteftate, The Siter of u. 
and without Iſſue, and the Wife of Farndell, one of the mene Barber. 
.Defenvants, was his Siſter of the Half. Blood, and Adini- with a Brother of the 
niftration of all the Goods of the Juteſtate was committed dat n, . 
to Brown the"Plaintiff; ann afterwards within the Pear; Prov. 409. pl. 6. 
after the Death-of the Inteftate, and befoze any Diſtribu - 4 pl. 8. 
tion of the Goods, &c. che Wiſe of Furndell died, and 
thereupon he libelled in the Spiritual Court (before Dr. 
Shore) to have Letters of Adminiſtration granted to him 
of Part and Share of the Goods of Brown the Iateſtate, 
whith belonged to his Mike in her Life-time, as his Siſter 
of the Half-Blood, accomding” ta the Dilfribution' of In. *2 & 23 C. . 
teſtate 8 Eſtates ; and thereupon Brown moved tog a Pꝛo -- 
hibition z and a Rule was made foz u Pꝛohibition, and 
that the Plaintiſf Gould declare upon it to have the Dat. 
ter in Lam come in Judgment. 

And accowdingly Brown (the Plaintiff) declared and ſet 
fozth all this Matter, and the Statute of Diſtribution of 
Inteſtates Eſtates, and particularly that Paragraph by 
which the Manner of Diftribution among Collaterals is 
direted ; and alſo that Paragraph by which tis enacted, 
that no Diſtribution ſhall be made till a Pear is fully er- 
pired after the Death of the Inteſtate; and mozeover — 

geſted, that the Conſtruſtian of the Statutes belunged to 
the Wag in his Tempozat Courts, and not to the Spir- 
tuai Coutt, and that the Defendant, notwithtatving, 8&c. 
had pzoceeved there, &c. 

And upon a Demurrer to this Declaration fwo Points 
were made, argued” and adjudged. 

(i.) Whether the Siſter of /the Half-Blood: tg he. Inte- te 6, Brown 
ſtate ſhould have an equal Diſtribution with the Brother #4 
of the whole Blood. 


And it was adjudged that ſhe ſhouſu; aws 4 cited add . 
ol the Statute are, we, that he hou; fox the Wi 4 


ene eee and the Siſter'-of the « 12, 173- K 0. 
Half. Mod. 205. 


1 Vent. 307. 


7 Jones 93. z Keb. 601, 669, 730, 776-806, $41. 40 
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tee; fog tt ſuch a Legates die befoze the Debts are ſatit 


Half-Blood is in equal Degree of Kindyed to the Inteſtatc 
with the Brother of the whole Blood, faz the one is his 
Siſter and the other his Bꝛother. | a 
(z.) The ſecond Point was upon C of that 
Paragraph by which tis ena#ed, that no Diſtribution ſhall 
be until after pne Near after. the! Loteſtate's; Negth-; Af any 
Right o2 Anteretk ie veſted and fired in the Parties who 
aͤre intitled to any Shares bekoze Dikributton is auall 
made; 92 whether tis wholly in Contingency, in w it 
they had nothing at pꝛeſent, bat only a-Poſlibility if they 
ſurvive the Pear. 4. LY 33.1 diet! a 7 
And as to this Point it was adjudgen by all the — 
that an Intereſt was veſted: aud fixed in the — { 
tled to have any Shares immediately after the Death of the 
Inteſtate, and the Statute mpthnot mate any Suſpenſion 
07 Condition necedent to the Intereſt at the Parties, fo2 
that Clauſe is meeriy foꝛ the Beneſũt of: Creditozs, and 
doth not relate ta the Intereſt 8f the Parties, &c. 
And the Court held this Statute ta he in Nature of a 
Will, tog all Perſong nba voulu nie Inteſtate, and: there: 
foze they reſembleÞ# this Caſe to that of a Reſiduary Lege- 


1 


fied, fo that it doth not appear to ham much the Surplus 

will amount; yet the Exetutoꝝ '0x Adminiſtrato; of ſuch a 

Legatee ſhall have the whole Reſidue, &: which remains 
& not the Executoz ot the firſt|/Teſtatoz. . 


Caſe:where a Sum a Boney is bequeathed 
| when be is of the Age of twenty-one 

'befoze that Time, bis Executoz hall 

Lega. 167 7:1 16 In 3349798 
the-pzincipal Caſe. an Intereſt was veſted in the 

pon the Death ol Brown 

e Juteſtate; and therefoze, tho ſhe died befoze the Time 
of Payment, pet the Atininſratoz of the Jnteftate ſhail 


have no Beneiit thereof, fo; it ſhall g Adminiftra- 
her nd having the 
dminiſtration ta her, the in the Spiritual 


1 34407 


Court is p2oper fo2 him to haue it granted. 


. .__  * Theroupon'@ Conſultation: was granted. 


tt a Wan dies Jriteſtate, leaving only! one-Child;: that 


2 l + 2 : 
Wd 84 1 Þ: 


Net; In the Argument of this Caſe it was held, that 


ſuch Child is within the Statute of Dittribation, and that 
ux not caſus omiſſun sn. 
181 1 1 Sir npſon 


* 0 
A * 


0 


1 
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by (A) a Taliter um fuit, is only allowable where 
Judgment is in a ſuperior Court at Weſtminſter, 
oz at leaft in an fnferio2 Court of Recozd, and not an 
inferſo2 Court not ot (5) Recozd, foz the Court of B. R. 
hath very little Regard to the P2oceedings of thoſe Pa- 
per Courts; therefoze their Proceedings ought to be ſet 
t this Court might junge whether they are re 
02 not, foz they are traverſable, and it ſhall be tried 
lk 


they 

ewile objeted, that the Defendant had 
how the Lord Ferrars came to be Steward of 
| | one 9 is alledged in bim lum · 
rn  (3.)-And ian it was objened, that a (D) Levari fr 


+7-6-17- cias doth not lie to-execute'a Judgment given in an Him- 
Old Ent. 167 ; fo2 the Pzoceſs to Execution there is a Di- 
Ney 15. in inſinitum. Adjournatur. * 
Orbell verſus Ward. Hill. 3 & 4 Jac. II. 
1.7 2 een 
Mod. 267. 8 C. IN an Appeal of Murder wougbt by the Wife koz the 
1 und «f of her Þugband Iſaac Grdell, the oziginal Writ 
o MS SETS, rand fi Juni et 
us Ward nuper San 
r Cn. Middleſes atrachiarws fair, &c. * 
1 Show. 47: 8. C. Defendant in propria perſona venit, and demanded 
is the Mrit and the Return, which was entered in 
rem. 25. in m ula annex. Reſponſ. 
SS, | A. & — Parſons Mil. Vic. Com. pred. 
2 Ri. Arn thus: | 5 : : 
12 * P. Vic. Com. præd. Domino Regi humil- 
2 Hawk. P. C ego attachiavi præd. G. Ward ſecundum 


Handred-Court held good. 2 L* 
5 


(A) This hou, Wy of in an 
81. Co. But. By. . 67. 2 Mod, 102, 19 
0 of Pleading 


of 
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exigentiam Brevis prædiet & hbabui-corpus; ſuum in Cuſtodia 
mea until ſuch a Dap, on which an Habeas Corpus was 
directed to me, &c. whereupon J bzought the Body, &c. 
befoze the Chief Juſtice, &c. at his Chamber in Serjeants- 
Inn, and the fam Chief Juſtice tach the Body, / &c- from 
me, — pry mon me theteof, by Reaſon whereof J can 
not ave t , . «on a , 

Nota; The Sheriffs Names were not ſubſcribed to the 
Return, Quibus leQis & auditis predi&' G. Ward per Chri- 
ſtophorum Guiſe attorn ſuum venit & defend', &. & petit 
* 5 de Brevi prædicꝭ becauſe he is named in the Writ 
G. Ward de paroch Sancti Jacobi Weſim in Com Midd' 
ubi revera & in ſacto there is ſuch a Pariſh as the Pariſh 
of St. James infra libertatem Weſtm, but no Pariſh o; 
ce known by the Name of St. James Weſtminſter a- 
one, prout, &c. & hoc, &c. unde petit judicium de Brevi; 
„ eee ee to the Felony; as is uſual in ſuch 


9. N 
And upon a Demurrer it was objeited, that a Defen- - i=. 313. 
vant in an Appeal could not plead per Attornatum, but al- 4, Jur. , 
ways ought to appear and plead in propria perſona. . 
To which it was anſwered, that the Defendant did ap⸗ 
pear in propria perſona, and the Entry is ſo befoze he de- 
manded Oyer ; therefoze the following Mods, (via.) per 
Chriſtophorum Guiſe attornatum ſuum ate -Surpluſage and 2 Sand. 95. Hoke 
void; ſo that the Pleading is then in propria perſona. Los. 
(2) It was objetted, that the nt had not plead» 4 c. 694. 
ed over to the Felony, which he ought ta do; and that l 59. 
ought not to conclude in Abatement without taping wmoze, 101, 11. 
as he had done in this Caſe; and ſo are all the Pꝛetedents 
in Raſtall and Coke's Entries, -where the Defendants in; co. 910. 
eal plead Batter in Abatement. 957 Val, 1:3, 1g. Ori 
o which it was anſwered, and art it was admitted, © 
that it was uſual to plead over ta the Felony in ſuch Caſes, , N.. 
but tis not neceſſary, ſo that foz Default thereof the o- 
ther Plea ſhould be ili; fog tis but reaſonable that the De- 
fendant in this Caſe, where Life is concerned, ſhould have 
the ſame Pulbllege that all other Defendants have in civid 
Atfons; and fo; Authozities fn this Batter the Caſes in * 
the * Bargin were cited. — 
It was farther objefed, that the Return of this Crit 
was inſufficient as entered on Reco2d, fo2 the Default of . 
the Sheriffs Names ſubſcribed , fo2 the Wozds, Reſponſ. 
B. F. & E. P. vic', &c. on the Back of the CUrit, are — 


.. The Ap 
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— 


ſufficient ; but their Names ought ta be lublcribed with: 


the Return it ſelf, (viz.) at the Bottom of the Schc- 


in 
* 12 Ed. 2. cap. 5- dule; which is ftrifly required by the Statute of”* York, 


by which tis enaded, that the Sheriffs wall fet their 


' Names to their Return, in Pain to be grievouſly amerced 


to the King's Cle. 


The Chief Juſtice held, that upon tuch a Plea in 'Abare- 


Curia. 
14K 32. pl. 4 ment without Pleading over to the Felony, the Court 


194 208. 
H. P. C. 191. 
8. P. C. 98. Letter D. 


Skin. 670. 


by the Appellant; but the Plaintiff ought to move the 


192, '93- gught to have been moved to infozce the Defendant to 
plead over, 02 at leaſt the Plea ould be refuſed; but 


that the Piea in the pzincipal Caſe was not ill upon a De- 
murrer; that the Defendant is not obliged in this Cale to 
plead over to the Felony, no moze than a Defendant in an 
Appeal, who pleads a ſpetial Bar as a Releaſe, 02 Autre- 
foits acquit ; and it was adjudged in Parliament, in a 


Caſe e the Defendant pleaded a Pardon in Bar, that 


it was not neceſſary to plead over to the Felony; and it 
was held in this Caſe, that if a ſpecial Bar is adjudged 
againſt the Defendant, he ſhall not be concluded by it, but 
og po have Liberty to plead over to the Fe- 
' That the Pleading by Attorney was a Diſcontinuance ; 
fo2 in this Caſe the Defendant could not make an Attor- 
ney ; and therefoze this is a Plea by a Stranger, and in 
& tis no Plea, and therefoze ought not to be received 


Court fo2 Judgment agaſnſf the Defendant ; fo2 tis as 


if he had ſtood Mute; and ſo the Appellant ought to do 


in Caſe the Appellee plead in Abatement, and doth not 
plead over to the Felony ; but the Plea being accepted by 


the Plaintiff, tis therefoze good without Pleading over, 


&c. 

And ſo is the Return of the Schedule without the 
Names of the Sheriffs ſubſcribed ; foz their Names on 
the Back of the Writ is ſufficient. 


bat a Diſcontinuance in this Ackion is perempto;p to 
the Planted. and ſo Judgment was given, that the Writ 


PX 1 FO "I . Su tc th, COUT” IT CENCE ny 
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Rot. 3593. , 


THE Caſe was, i. The: Plaintiff (per Tho. Hancock Afton by an Auer 
dis Attoznep)- bzought' his Aﬀion againſt the-Defen- N Salute, 
dant, and declared in Aſſumpſit upon there Pꝛomiſes; the thac the Flainuf had 
firſt was in Condlderation of Wozk none,” and fox p2oſeen- 5 ge ddt, 
ting and defending ſeveral Suits in B. R. C. B. and in him; per Clan the 
Chancery, by the Plaſatiff(as-Solleitoz, &c.) at the Re- Saree excends only 
-queft of the Defendant ; the Second was upon an erecu- 7. — * 
tozy Conſideration to pzoſecute and defend Suſts, and al- Comb. : 26. 
lenging a Perfozmance; and the Third was upon a general A + 
Infimul computaſſet. | W + > hay 
The Defendant pleaded ſpecially, (viz.) That if thoſe 
Pꝛomiſes, o2 any of them, were made by the Defendant to 
the Plaintiff, prout, &c. they were made that the Plaintiff 
ſhould be his Attozney and Solictto2 foxpzoſecuting and de; 
fending all Sutts in the Courts at Weſtminſter, & non a- 
liter; and he likewiſe pleaded the Statute 3 Jac. 1;'bp Which 3 Jace 1. ap: 7. 
tis enaﬀed, That an Attorney or Solicitor thall' not be al- 
lowed any Fees laid out for ' Counſel" or - otherwiſe, unleſs 
he have Tickets thereof fi by the Hand of them that re- 
ceive ſuch Fees; and he ſhall alſo give unto his Client true 
Bills of all the Charges of Suit under his own Hund, before 
be can charge his Client with payment thereof; and aver- 
red that the Plaintiff had not delivered to him any Bill of 
Charges, Ge. ſubſcribed with bis own Hand. f 
And upon a Demurrer to this Plea the Plaſnti- had 
Judgment without any Argument, becauſe the Statute ex- 
tends only to Money due for Fees ; and here the Defendant 
had pleaded generally to all the P2omiſes laid in the Decla- 
ration, and one of them being an Infamul computaſlet, in 
which other Money may be included, and ſo it the Defen- 
oo nn, Me the Statute, he ought to 
pleaded quoad the two 2omiles, and not , 
ratfy to all, as he had vone. "OY * 
Judgment fo2 the Plainkitf. 


Jordan verſus Powell. Trin. 4 Jac. II. R R. 
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8 2 E Quarter-Seflions in Devonſhire made an ©2der, 
ſet forth, that it retiting, that the Overſeers of the Poor of ſuch a Pa: 
8 by an tiſh had made a Rate by particular Aſſeſſments on the In- 
S „%, babitants, tog the-Baintenance of the Poo? of that Pariſh 
5 Mol 397 fo2 a Pear, by which Oꝛder they confirmed that Rate; but 
| 218, 418. there was no Recital ot any Appeal to them in"Seffions 
from an Over of two Juſtices, to hom the Oziginal Ju- 
tisdiſtion of conũrxming Rates fo2 the Pooz is given by the 
Statute 43 Eliz. cap. 2. | 0101977" 1599 
Now this Ozder-of Seſſions being removed into B. R. ft 
was moved to quaſh it; fo2 that they had taken upon them- 
ſelves: beyond their Jurisdickion, (viz.) the original Conu- 
ſance of Rates to the Poor, with which they have nothing to 
do, but upon an Appeal, and-therefoze this Oꝛder is void. 
But on the other Side, the oziginal Rate made by the 
Overſeers was pzaduced, and it appeared to be atually ſign- 
ed by two Juſtices, and Martin's Appeal ta the Seflions in- 
dozſed thereon; and ſome Affidavits were read of the Truth 
ok that Matter, notwithſtanding no Mention was made 
thereof in the Oder of Seſlions, urging alſo, that Martin 
who removed the Oꝛder was a litigious Perſon, and-refy- 
ſed to pay any P2opoztion towards the Relief of the Noa. 
But the Court quaſhed the Oꝛder, becauſe by the Statute 
the oziginal Jurisdiion in this Batter is given to the two 
next Juſtices ; and the Seſſions have no Power, but upon 
an Appeal of the Party grieved, and therefoze tis neceſſary 
that the Appeal ſhould be mentſoned in the Seffions D2der, 
otherwiſe it muſt! be taken, that they ated without any 
Power; and ng collateral Averments in Afidavits can help 
this Deke, becauſe; the Authozity of the Seflions muſt ap- 
pear in the Over it ſelf, | | | 


Boſon wre, Sandford.” Hill. 1 & 2 Jac. II. K K. 
Rot. 302. 1 


Lev. 258.5. © Na ſpecial Gerdick, c. the Caſe was thus: 

ok 345.8. C. 1 fl. Boſon, — Mercer in Exceſter, bzought a ſpecial 

Ae may be Acton of Treſpals on the Caſe againſt Sandford, and Se. 
eitheragainſt N ven 


the or Owners 
of a Ship where Goods are taken to freight, 1 1 Show. 29, 101. 8. C. 2 Show. 478. 8. C. 
gs. S. C. 1 Danv. 3, 6, 7, y y 


Skin. 278. 8. C. Comber. 116. 8. 2 Lev. 27, 2 N Sl, 352, 353- 
18. aug. 242, 243- 


f 


2 Saund. 115,116. 1 Salk. 10, 31. 2 alk. 423, 436, 441, 443 4% 1 
323. 


2 Lev. 172. 3 Lev. 37. 5 Mod. 91, 340. 3 


—— 0 — eg «+ _ — 
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ven others, being Part Owners of a Ship, in which-Goods Nell. 208, 209. 
and Perchandize were u{yally tranſpozted from. London 0; 144 zl, 
the Poꝛt of Topſham near Exceſter, anddeclaredasfolloweth : : Mc 18. 
. Quod cum Joſephus Boſon (on ſuch a"Dap-and: Bear) pg 
at London in ſuch a Pariſh and Ward deliberaſſet & one- 
palin, Anglice, had laden on Board, in & ſuper quandam = p 
avem, vocat. le Companies Adhenture of Exon. unde ipſe SLATY. 
idem Willielmus Sandford (and the Seven others) adtunc | 
& ibidem fuerunt proprictarii ac in qua quidem Nave bona 
& mercimonia perſonarum carriationem inde requiren com- 
muniter carriat. & tranſportat. fuerunt pro rationabili naulo 
& falario diverſa bona & mercimonia ipſius Joſephi Bofon 
(viz.) Viginti & duas pecias ſerici undulat. Auglice, amm 
lets, (and divers other Merchandizes in particular) ad va- 
lentiam 1001. in bono ordine & bene eonditionat. a Lon- + 
don prædict. uſq; ad portum Topſham in Com. Devon. in | 
nave illa pro eodem Joſepho Boſon (periculis marium 4 
ceptis) ſalvo tranſportand. pro rationabiſi naulo & falario 
per ipſum Joſephum Boſon eiſdem Willo' Sandford (and 
the Seven others) pro hujuſmodi carriation. & tranſporta- : 
tion. corundem ſolvend. & jidem Will'us Sandford (and ſe- . . 
ben others) eadem bona & —— yon Joſephi Boſon 
ædicta tunc & — 


* 
— 


J 


præ- 
Seven others) offi- 
cium ſuum in ea parte minime curantes ſed machinan. & 
fraudujenter intenden. eundem olephum Boſon in hac 
parte injurare decipere & defraudare licet pericul' marium 
non impedit fed navis prædict. ad portum de T præ- 
dict. in tecto arrivavit bona & merchandiſa —— tali 
bono ordine & bene conditionat. 
pore deliberationis & onerationis 
prædict. eidem Jo 
& merchandiza 


uas maritimas in eadem nave venien. madefacta 5 

— — fuerunt 1 7 uſus eicem ſoſe- 
devener. Idemq; Joſrphus div grandia Luer con- 

moda & dur ipſe cum bonis & merchandiſis prie- 

dictis vendend. leciteq; iſand. 

tuiſſet totaliter perdidit & ET idem Joſephus _ 

l 2 


| 
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dicit quod ipſe deteriorat. eſt & damnum habet ad Valen- 
tiam 1501. & inde producit ſectam, &c. 
The Defendants pleaded jointly Not guilty, and the Ju; 
ry found a ſpecial Uerdi# to the Effeit following: 
{. They find, that Joſeph Boſon, in the Pear and Place 
afozeſaid, did deliver and load in and upon the Ship called, 
&c. in the ſafy Declaration mentioned, of which Ship the 
ſaid William Sandford, and the Seven others, were then 
and there Partners; they find that in this Ship the Goods 
of Perſons requiring Carriage had been uſually carried fo2 
a reaſonable Salary, and that the Plaintiff delivered the 
Goods in the Declaration mentioned on board the Ship in 
good Condition, and that they were to be tranſpozted ſafely 
from London to Topſham, fo2 a Salary to be paid by the 
Plaintiff to the Defendants, upon which Account the 
Goods were received into the Ship. | 
They find that one Daniel Hurd was Maſter of the ſald 
Ship, and the Goods were delfvered to him, none of the 
Defendants being then p2eſent ; they find that there were ſe- 
veral-other Partners of the ſaid Ship, (viz. &c.) at the 
Time the Goods fn the Declaration mentioned were put on 
board; they find that the Plaintiff did not know, but was 
always ignozant who were the other Partners. 
They find that the Ship arrived ſafely at Topſham, with: 
out any Danger of the Sea, and that the Goods were ſpoled 
by Negligence modo & forma prout, &c. 
They find that the Defendant, and the other Partners, 
have been always ready in the ſafd Ship to tranſpozt Mer⸗ 
chandizes from London to Topſham and back again, fo a 
Salary, accozding to the Rate of 16s. per Tun-Weight, 
and that the ſaſy Daniel Hurd, who was Maſter of the 
ſaid Shlp, had only ſix Pounds fo2 every Uopage, ſo2 his 
Mages of the Defendant and the other Owners, and ſo 
concluded ſpecially. 
— „ were two Points made in arguing this ſpecial 
Dit. ; 
6 H. 8. 5. (.) Whether the Uerdit had * abated the Bill by find- 
Where Mater « ing there were ſeveral other Partners of the Ship not na- 
ment, the Party loſes MED, &c. | | 
it, if "(2.) The ſecond was, Whether the Plaintiff had miſta- 
ken his Aﬀfon, having bꝛought it againſt the Owners of the 
Ship, when only the Baſter is.chargeable. j 
As to the firſt Point it was argued, that the Defendants 
had loſt that Advantage which they might have had by their 


Pleading 


© 
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Pleading to this Lition, becauſe they din not plead the 
Matter in Abatement; and as fo2 that Purpoſe, the Caſe 
was compared to an Action againſt one Executoz where 
there are mo2e; if that one Executoz doth not plead that 
Ba in Abatement, but pleans-ta the Aﬀton, he ſhall 
never have. the Advantage of ſuch a Plea afterwarvs; ſo 
where Treſpaſs is bzought by one Jointenant, oz by one 
Tenant in Common, and the Defendant pleads to the Ac- 
tion, and the Jury finds ſpectally, that another (not named) 
is Jointenant or Tenant in Common with the Plaintiff, 
yet he ſhall have Judgment, notwithſtanding the Writ at ; 
firſt was abateable; and ſo it was adjudged in the f Caſes f Os. Elin. 55+ 
cited in the Hargin; ſo where an Akon of Debt is bzought Moor 266. Sele 
on a joint Bond, againſt one of the Obligozs; and upon 8 

Non eſt lactum pleaded, the Jury find-that T. S. (then lu. -** '0 
ving) was jointly bound with the Defendant, yet the /-* 
Plaintiff ſhall have Judgment. 22 

'Tis true, if this Batter had been pleaded in Time, it 

would have abated the Writ; and ſo it was adjudged in 

* Whelpdale's Caſe, foz which Reaſons it was inſifted, that Ce. 2. 
the Defendant had loſt that Advantage by Pleading to the Stead ver Moon; 


Ation. 
(2.)'T\s to be conſidered what Relation there is between 
a Maſter and a Servant, fog the Jurozs have found, that 
Daniel Hurd, Saſter of the Ship, was only Servant to 
the Defendant fo2 a certain Salary, and to ſhew the ftrit 
and recipꝛocal Relation between them, the Caſes in the 
* Bargin were cited; and how the Ads of the Servant 
will * affe the Maſter; and to p2zove that the Mater fg * :: H. 6. 16. 
chargeable fol the Contrais of his Servant, the Caſes : bc 
likewiſe in the Margin were cited: 2 C0. 47. 


| Dr. & 137. 
© Plowd. 11. Litt. Rep. 374. 3 Cro. 711, 12 H. 8. 47. 9H. 6. $3» 


Which Caſes were applied to the- pzincipal Caſe 
Hurd, the Maſter of the Ship, was the = ard no 
vant, and his Labour was ko; their Benefit, and by Con- 
ſequence his Negligence ought to be to their Loſs; and 'tis 
agreeable to Reaſon, that the Defendants, who were to 
receive and to have the Advantage of the Freight-Boney, 
ſhould be charged with ſafe Keeping the Goods. 2 
Beſides, this is a mixt Acton, (viz.) foz a Malefeaſance, 
and fo2 Matter quaſi ex contractu with the Owners, wo 
had impoſed a certain Rate, accozding to the Weight, Ke. 


Q\ 1 
— 
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fo2 tranſpozting the Goods, and that the (A) Owners ought 
to bꝛing the Adion fo2 the Freight ⸗ Money, and not the Ma⸗ 
fer, therefoze the Party ought to bzing the Action againſt 
the Owners, -fo2 ſuch Actions are always recipꝛocal. 
Then it was argued from the Jnconventence, if the Ser- 
vants ot Carriers ſhould be chargeable with the Goods, 
and their. Baſters ſhould not be chargeable to the Parties 
in an Acton; fo2 if this hould be Law, no Han Hould en- 
truſt any Thing of Aalue in the Þands of Servants, who 
are generally poo2 Men, ſo that by this Means it would 
be very p2ejudicial to trade, in carrying Goods from one 
Place to another, 

Fats for the De-. It was inſitted, that Maſters are not liable to the Con- 
fendants. traits of their Servants, unleſs they are nonfolvent; now 
this Action is founded only on the Contract, which is intire, 
and made with all the Owners; therefoze the Action bꝛought 
againſt ſome of them is abated by the Aerdict; fo? tis not 
tbe ſame Contra as alledged in the Declaration; as fo? 
Inſtance, in an Aſſlumpſit agatnſt two Defendants, if the 
Jury find the Pꝛomiſe was made by Thee, the Crit is a- 
* bated, fo2 the Pꝛomiſe of Thzee is another P2omiſe than 

that made by two. 
ia. As to the ſecond Point it was adjudged, that the Aitfon 
| bzought- againſt the Owners, and the Caſe of 
N 28 e verſus Sluce was cited, which was adjudged when 
1 Vent. , 238. Hale was Ehiet Juſtice, and it was thus, (viz.) The like 
S. C. Aﬀion was bꝛought againft the Maſter of a Ship; and upon 
Sid. 36.8. C a (pecial Uerdit found, the Objetion was, that the Aﬀion 
would not lie againſt the Pater, but againſt the Owner; 
but it was adjudged that the Acton was well bꝛought a- 
gh ainſt the Paſter, becauſe it was found by the Uerviit, that 
he had uled to receive Monep fo2, Freight, and to make Con- 
traits fo2 tranſpozting Goods, therefoze in ſich a ſpecial 
Caſe the Action lies againſt the Maſter; but it was never 
doubted, but that it would lie againſt the Owners, fo2 tis 
founded ex quaſi contractu by Implfcation of Law; and tis 
a Rule in Law, that in all Caſes where the Aaton-is 
founded upon Matter ex quaſi contractu, it ought to be 


Cur 


5 = r 
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Tit acainſt all Parties; and fo2 Authozities in this Point . Nor tze. 
the Caſes in the * Pargin were cited. 15 l as 8 gar. 


2 Vent. 151. Hob. 260. Hutt. 121. 1 Mod. 198. 


And the Chief Juſtice and two other Judges held, that 
the joint Partnerſhip was not pleadable in Abatement by 
the Defendants, becauſe it would amaunt to the general 
Iſſue ; but that if it was pleadable in Abatement, the De- 
fendants had loſt their Time of Pleading it, and Judg- 
ment ought to be given fo2 the Plaintiff. 1 


And the Chief Juſtice ſaid, that it was at the Eledion of 


the Plaintiff, either to bzing his Aion againft the Baſter 


02 againſt the Owners; and ſo in Caſe of Mariners Wages, 


the Ation lies againſt either Maſter oꝛ Owners; and the 
Maſter 02 Owners may maintain an Action ko; Freight⸗ 


Money, unleſs ſome of the Owners difagree to the Uopage, 
fo2 by that Means they are exempted from the Action; and 
in the pꝛincipal Caſe he held, that it the Ship had been em- 


ployed only by the Defendants; tho' there might be others ; H. 35 

who had a joint Intereſt with them, pet the Aﬀion was; Ce 3&9. 

maintainable by them, without naming the other. | 
Judgment was given koz the Plaintiff. 4 4.51 | 
Jn arguing this Cale, that between Blackburn& und * Trin. 24 Cur. . 

Grove was cited, which was thus: f. Tenant in'Common 1 ll 6. 

of Lands brought an Ackion of Trover-in his own Name : Ver 260. 

alone, fo2 cutting down Trees and carrying them away: ee. 


The Defendant pleaded-to'Ifſſue, and in a ſpecſal Gerdi it * *** 5% 5 


was found, that the Plaintiff was Tenant in Common with 
T. S. not named; pet the Pfaintiff had Judgment, becauſe 
thts was Matter pleadable in Abatemenn. 


1 


Ay loffe verſas Scrimplhire. 


T* S Caſe was argued and adjudged in this Term : 


fl. The Plaintiff, Sir Benjamin Ayloffe, bzouttht an P*(exfnce, where 
Adion of Debt againſt the Defendant, upon a Botid 02 the ane no. 
Payment of 5001, and upon Oyer ot the Bond, and the n Show. 46. S. C. 


Condition thereof, it appeared to be fo2 the Payment of a b 153-5: C. 


leſs Sum, (viz.) 2501. at a certain Day, and thereupon; Da , 5 6. 
the Defendant pleaded, Actio non, &c. becauſe the — g NO 
polt confectionem ſeripti obligatorii prædict. ac polt denarii 
prædicti devenerunt debit. & ſolubil. eidem (the Plaintiff) 

de 


| 
| 
| 


th the i n 882 


ä 
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de prædict. (the Defendant) & ante exhibitionem billæ præ- 
dict. (viz.) on ſuch a Day ipſe idem (the Plaintiff) per 
quoddam factum ſuum convenit & conceſſit to and with 
the Defendant, quod ipſe idem, the Plaintiff, ad aliquod 
tempus vel tempora extunc in poſterum pro & durante Ter- 
mino 99 Annorum, 'a die datus ejusdem facti, &c. non ſec- 
taret proſequeretur implacitaret vel perturbaret corpus per- 
ſonam vel ſtatum, Anglice, the Eſtate, ipſius (the Defen- 
dant) hered. executorum vel adminiſtratorum ſuorum vel 
alicujus eorum vel ratione aliquarum ſummæ vel ſummarum 
monttæ debiti vel debitorum, Anglice, Duties, vel de- 
mand. quorumcunq; ei adtunc debit. vel ſolubil. Anglice, 
owing, vel per iplum (the Plaintiff) demandabil. de vel a 
. præfat. (the Defendant) & hoc, &c. & unde, &c. | 
*21 H.7. 24, 39 And upon a Demurrer to this Plea it was inſiſted fo? 
8 the Defendant, that this Defeaſance, by which the Action 
is ſuſpended fo2 the Time therein limited, is pleadable in 
CRIES 352, 623. Bar, and to avoid Circuſty of Aﬀion; and the Caſes in 
i Saund. 32 the Margin were cited as Authoaities in this Point. 
| Holt Chief Juſtice &c. That an Obligation is defea- 
able as well after the Condition is bzoken as befoze, and 
+3H.6.8.b.26.b. ag to that Point the Caſes in the +F Margin were cited. 
S And the Court thus diſtinguiſhed, (vix.) that where the 
| 48. Covenant is, that the Obligee hall not put the Bond in 
| Suſt at any Time, ſuch Covenant is pleadable in Bar as 
a Releaſe, becauſe in Effet it is ſo; but where the Cove- 
nant is, that it hall not be put in Suit ko; a certain Time 
limited in the Deed; this is only a Covenant, and fo2 a 
Beach thereof an Aﬀton is maintatnable ; but tis not 
pleadable in Bar to the Bond. | | 
Nota; In the Argument of this Caſe it was allowed by 
all, that a Letter of Licence containing the Moꝛds follow- 
ing, (viz.) that t the Creditox ſue, &c. within ſuch a 
Time, that his Debt ſhall be fozfeited, ſuch Licence is 
pleadable in Bar; therefoze in the pzincipal Caſe, the Co. 
venant being tempozary and limited to a certain Time, and 
there being no Moꝛds in the Deed of Defeaſance to make 
the Debt fofefted; upon a Suit commenced, 8c. the Court 
—— v. was clear in Opinion it was not pleadable in Bar, but 
| % that an Aion of Covenant was his pꝛoper Remedy. 
Judgment fo2 the Plaintiff. 


| lacleden 
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Incledon & al verſ. Burges. PaC. 4 Jac. II. R 


RESPASS againſt the Defendant, in which the # Salk. 636. 8. C. 
Plaintiff declared fo a Treſpaſs-foz Eating bis {Mw te onion 

G2a(s, and fo; digging and carrying Curt and Stone in a cured by a Verdia. 
certain Place called Trenſhoe Down. . 27 & c 
- The Defendant juſtified by a Pzeſcription, in which he ; 

ſet foꝛth, that long befoze the ſuppoſed Treſpaſs, 8c. one 

Chicheſter was ſeiſed of a Meſſuage 02 Tenement called 

TTottiſcomb, and of 100 Acres of Land, Parcel of the ſaid 

Tenement; and that the ſaid Chicheſter, and all thoſe whoſe 

Eſtate he had, uſed Time out of Mind to have Common 

in the Place where, &c. fo2 all their Cattle Levant and 

Couchant upon the ſaid Tenement, and alſo to have Com- 

mon of Turbary to burn in the ſald pouſe, and alſo a P2t- 

vilege to dig Stones in the Place where, &c. foz the neteſ⸗ 

ſary Repair of the ſaid Beſſuage, as appertaining to the 

afozeſaid Beſſuage 02 Tenement, and ſo made a Title to 

the Meſſuage, &c. under a Leaſe. thereof foz Pears made 

by the ſaid Chicheſter, diu ante, &c. and (o-juſtified the Eat- 

ing the Gzaſs with his Cattle Levant and Couchant, &c. 

and digging the Turf to burn in the ſaid Þouſe; and as 

to the Digging the Stones, &c. that they were digged 

and uſed, and he had imployed them in and upon the afoze- 

on — fo2 the neceſſary Reparation thereof, & 

OC unde. 

The Plaintiffs replied, de injuria ſua propria, and tra- 6 Co. Ferrer's Cade. 
verſed the Pyeſcription afozeſaid, as it was pleaded in Bar. 1 8 0 5 
The Defendant rejoined by Map of Eſtoppel, that the 1 H. 7. 22. 12. 
Plaintiffs ought not to be admitted to the ſaid Averment 5 H. 7: 9 on. 
and Traverſe, becauſe the Plaintiff Incledon had autrefoits Liz. 3 666, 667, 

bzought an Acklon of Treſpaſs againſt the ſame Defendant, 57: 
fo? a Treſpaſs done in the ſame Place; and the Defendant 
juſtified, as now, by Pyeſcription foz Common of Paſture, 
Turbary, and fo2 digging Stones, ut ſupra, and the Plain - 
tiffs then replied, de injuria ſua propria, ut ſupra, and tra- 
verſed the Pzeſcription, and thereupon Iſſue was joined, and 
a Cerdi# was found fo2 the Defendant Burges, and the Re- 
coꝛd was ſet fozth in certain; and averred, that it was the 
ſame Title, and that this Incledon and the Incledon in t 
other Action are one and the ſame Perſon, and that 

now Defendant, and in the other Aion, is the ſame Per- 
ſon, and ſo concludes by * by . 
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1 | And upon a general Demurrer to this Replication, an 


tion was taken to the Plea in Bar, (viz.) Foz that 
'Dettnbeiit hav pjeſcribtb to dig Stones to repair the 


—-— — 


the 


Houſe, and had juſtified the Digging koz repaſring the a- 


foreſaid Tenemetit, 0 that he varied in his Peſcription, 
und han not brought his Caſe within it; koz a Tenement 
tompehends moze than a Meſſuage, and he ought not to 


5 the Stones to ir the Hedges, which are Parcel 
Tenement, his Pyeſtription is confined to 


®* 18 Et 16, 17+ 


To Which ft was anſwered, that the Fault of this 
Dyer 39- w 


i bus. a bas cured by the Replitation, betauſe the Plaintiff 
3:ruwcenStrucfcild ant YAD Hot Demarred to ft, noz taken any Advantage thereof 
Somerſet, | in Pleadihg; and the Aathozities in the * Margin were 
2 citeb to phowe that the Fauſt of rhe Bar may be cured by 
. 1 Sid. 10. . ation. 

But the Coutt deing inclinadle, that this Defett was 
not helped by the Replication, 'becauſe upon the Pleadings 
it (hill de tunen, chat the Stones were tmploped upon all 
the Tenonfetic 'generally; thereupon the el fo2 the 
Detendant bbje#ed'ngaſnt the Declaration, (viz.)That the 
Commenesment or the Treſpaſs was vitedged to be in the 
K 3 2. eontinuando unto the Day ot the Bill 
2 66 — ſaſed, 'Bhikh was in the Reign ok Jac. 2. and the Con: 
2 — yy Y iof the — — contra — —— Re- 
" Haul? $ C. 244 Bis nunc, hen it ought to be, contra pacem dictorum nuper 
Hark. FC: 244 Reg Ole, '2. & dick Regis nunc; £02 the UMlows contra 
——— = cem are p2operly applicable to the Commencement-of the 
1  Creſhidls, e to the "Clan fregit, and not to the 


f u . 

 - To'whith'it was anſiveted, 'that this was only Fo, 
27 Eli. c. 5, ld "that he Statute 27'Bliz. is, that upon a general De- 

* mutker Judgment hall be (given, notwithtanding any 

ant of Ferm; and in this Cate the Demurrer was ge- 

Ee ir, Ob. Het; "and ide Cale in the t \Wargin was cited to pꝛobe 

this wag merrly Matter ot Fon. 

* 16&17Cur.2. It appeats dy the lat Statute of * Jeofails, that the 
AGlaule contra pacem was not meer Foꝛm, becauſe by that 
Statute che Mant of thoſe Mods was alded by a Gerdi, 
"which is a 68d Argument, that befoze that Statute was 
müde, se Jeofail, not to be tared by any fozmer Sta- 
tutes ot Fevtalls, © whith in general Mods curen Mant of 

Fon after a Uerdf#, To that tis Subſtance, and not with- 

in the Statute 27 Elz. and the Coutt was ot that Opinion, 

und do gade Judgment that the Plaintitf Nil „ 
2 | 


- — IEEDY 
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But nota 1 Sid. 253. the like. Exception was taken upon Vide rel. p. 93 


a general Demurrer, and adjudged meerly Fozm ; but 


this Caſe was not cited by the Counſel, oꝛ remembered by 


the Court. | . 
4s to the Batter in Law, (viz.) the Eſtoppel, the Court 


gave no Opinion, but Judgment was given fo2 the Defen- 
dant, ut ſupra. mor” | | 
Maſon verſus Abdy. Mich. 3 Jac. II. B. R. 


Rot. 575. 


De BT upon Bond, the Condition whereof was, that wat dal be an «- 


whereas the above-named John Maſon, at the Re- un. wg A 


1 Show. 8. S. C. 


queſt of the above bounden John Abdy, had lent and paid 
unto him the pzincipal Sum of zoo l. on Adventure upon 
the natural Life of Robert Abdy, fo2 the Time herein after 
ſpecified; if therefoze the ſaid Robert Abdy, at the End of 
thre Months Kalendary, commencing from the Date here- 
of, do and ſhall well and truly pay, oz cauſe to be paid, 
unto the aboveſaid John Maſon, his Executo2s 02 Admint- 
ſtratozs, the Sum of 221. 10s. being the Premium fo2 the 
ſaid Adventure of the ſald P2incipal fo2 thꝛee Months; and 
afterwards, at the End of ſix Months, commencing as a- 
fozeſaid, oz at any Time ſooner, do pay as afozeſaid, the 
ſaid pzincipal Sum of 3001. with other Premium, fo2 the 
farther Adventure of the ſame, accozding to the Rate of 
Sir-pence each Pound per Month, fo2 all ſuch Time what- 
ſoever as ſhall be expired and ſpent, at (ſuch aſſigned Time 
of Payment; 02 if befo2e ſuch aſſigned Time oz Times of 
Hayment, and within the ſafd ſix Months, the ſaid Robert 
Ady ſhall depart this natural Life, that then this pzeſent 
Obligation ſhall be void. 

Quibus leis & auditis, the ſaid Robert Abdy dicit, &c. 
quod actio non, &c. becauſe on the ſame Day, Pear and 
Place in the Declaration mentioned corrupte & contra for- 
mam Statuti in hujuſmodi caſu nuper edit. & 4 
tum fuit inter prædict. Johannem & eundem R quod 
prædict. Johannes accommodaret eidem Roberto ſummam 
zool. & daret diem pro ſolutione inde per ſpacium trium 
menſum Calendar. ſed non ultra ſex menſium a ito 
dic quodq; præd. Robertus ſolveret, &c. (here recite the whole 
Agreement and Condition, inſerting the ſeveral Sums to 
be pro lucro & intereſſe differendo & dando diem pro ſolu- 


tione prædict. 300 l. uſq; ad ſuch a Day prout in the Con- 
K 2 dition 


| 
| 
| 
| 
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Co. 70. 
oore 397. 


dition; (omitting the Clauſe, that if the Defendant thould 


= * 5 RO 2 Et ulterius prædict. Robertus 

icit ipſe prædict. Robertus prædicto —— 
ment] ny ſcripti obligatorii fact. fuit in plena vita & ſa- 
lute & infra ætatem 38 Annorum, (viz. at ſuch a Place) & 


in nullo periculo vitæ ſux amittend. Quodq; ad evitand. ſta- 
tutum prædict. & pro ſecura ſolutione ſummarum denario- 


rum prædict. in conditione præd. ſpecificat. ad tempus ibi- 
dem affix. ſcriptum prædict. cum conditione prædict. apud 
Paroch. & Wardam prædict. trahi & fcribi per prædictum 
1238 cauſat. fuit pre ipſo prædicto Roberto ſigil land. ac 
uperinde præd. Robertus pro ſolutione tam præd. 221. 10s. 
pro lucro intereſſe & pro diflerendo & dando diem ſolutionis 
prædict. 300 l. per prædictum ſpacium trium menſium, quam 
ict. principal. ſummam & pred. al. denar. (as in the 
ondition) prædict. ſcriptum Obligatorium hic in Curia pro- 
lat. de poenali ſumma 600 l. cum prædicta conditione pro ſo- 
lutione pred. 22 l. 10s. & prædict. 300 l. & prædict. al. de- 
nar. modo & forma. ſupramentionat. in performatione & 
complement. & ſecundum formam & eſſectum corrupti agrea- 
menti ill. ſigillavit & ut factum ſuum deliberavit, & idem 


Robertus ulterĩus dicit quod pred. 221. 10 8. pro intereſſe, 
 Anglice, the Loan, pro differendo & dando diem ſolutionis 
| prom $00 |. ut præfertur excedunt ratam ſex librarum pro 
mimte 


„ Anglice, the Loan, pro differendo & dando diem 


ſolutionis Centum librarum pro uno anno per quod ſcriptum 


obligatorium prædict. vigore ſtatuti prædict. in hujuſmodi ca- 
ſu inde nuper edit. & provif. vacuum & nullius vigoris in lege 
exiſtit & hoc & unde. » 35020 

And upon a general Demurrer to this Plea, it was ar- 


Cro. Elis. 642, 643, BUeD upon all the Caſes of Ufury cited by the Counſel; 


and adjudged, that this was an uſurfous ContraX within 


41- 
Lars. 468, n, the Stat. 12 Car. 2. cap. 13. fo2 ſt was held, that it fuch 


Caſe. 


an Evaſion of the Statute ſhould be allowed, upon P2e- 
tence, that the Pꝛincipal was in Hazard fo2 thee Months, 
upon fuch a colourable Contingency, that a Man who was 
in full Health might die within thꝛee o2 ſix Months, the 
Statute would de ok little Tſe; and it ſuch a Continger- 
cy of the Death ok a Man ſhould pꝛevent the UAſury, it will 


kollow, that Contingencies might be extended to the Death 


of Two, CThꝛee, 02 moze; and that this Caſe is not like 

thoſe of Bottomry-Bonds, becauſe in thoſe Caſes there are 

ſeveral deſperate Contingencies of the Wind, Seas, and E- 

nemies, which Bonds are regarded in reſpe# to Trave. 

The Defendant: had Judgment. | go 
I 


| 
| 


= 4 


D E 


Term. Sanct. Mich. 


Anno 1 Willi. & Marie in B. R. 


Watſon verſus Clerke. 
* ? | 
T this Caſe it was held by Holt Ch. Juſt. that where Vee, he Steward 


an Habeas Corpus is ditetted to _an- inferio? Court, 1 fl benen a Hades: 
of which an utter Barriſter is Steward, and in Fait Cpu: directed to 
the Ifſue in the Plaint was not joined moze than ſix >; 111. 4 c. 
Months after the Appearance of the Defendants-there; ſo ; Sho. 131. 8. C. 
that by the Statute 21 Jac. the Steward had Liberty to «: Jac. 1. ap. 23. 
pꝛoceed notwithſtanding, and without the Allowance of the 
Writ, pet in this Caſe” the Steward is bound to return v. pot. 55. 
the Crit with the ſpecial Matter, otherwiſe he ſhall be in 
Contempt; and ſo it was conſtantly ruled in B. R. when 
Hale was Chief Juſtice. 


Boſworth verſus Ridgley. 


Cire facias by Exetutoꝛs, upon a Judgment! obtained by Profert bie in Curia 
the Teſtatoz ; and. upon a general Demurrer. it was = Tfamenn- 

inſiſted, that the P2aitiſe of this Court in ſuch Caſes is, Stow. 6. s. C. 
that the Plaintiffs in the Scire facias ſhould inſert this 
Clauſe, (viz.) Profert hie in Curia literas Teſtgmentarias, 
&c. which being omitted; the Uzrit is not gad. 

To which it was anſwered, that the Prabiſe i to inſert Sund. 249 
that Clauſe at the Concluſion, and not in the Biddle of * = 403. 
the Writ ; and here tis inſerted at the Concluſion, 9 


N 


— — 
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> 
— 
* 


Cui But the Court held both Foꝛms to be good, and that in 
the C. B. this Clauſe is always inſerted in the End. 
Judgment fo? the Plaintiff, | | 


Bradſhaw ver ſus Swanton. 


Prohibition will ot T"JR ohibitivn to! the. Conſiſtory-Coutt of Durham, where 
x — 2 the Libel was ko: Subftrattion of Tithes; the Sug⸗ 
Tithes. geſfion now was, that a verbal Compoſition was made 
. = between the Plaintiff and the Defendant, fo2 all Banner 
| of Tithes fo2 two Pears; and the Libel was fo2 Tithes 

ariſing within the tald Time; and a- Difference was now 


» r de firſt Caſe a Pꝛohibition lies, but not where the Com⸗ 
2 Cro. 137. 
_—— 


Litt. Rep. 155 
Hob. 196, 3 
v. Brayfield. 

2 Cro. 668. Hony- 
comb v. Sweet. 


this Cale a Prohibition was denied, quod nota. 


Hammond ver ſus Purſell. 


Writ of Inquiry > A Writ of Inquiry was returnable die Venetis 
— ont — — Craſtino Aſcenſionis Domini, which was a Day 


folt 
out 
cuted within te Of Term, but it was executed within the Term, and 
Term, Gr. g. c. Damages found foz the Plaintiff; and upon a Crit of Er- 
ro2 bzought, the Batter befoze-mentioned was afligned fo2 
Erroz in the Exchequer-Chamber ; and now it was moved 
to amend the Return of the Writ, | | 

Holt Ch. Juſt. It the Award of the Crit of Inquiry on 
the Roll is good, the Crit it ſelf ſhall de amended by the 
Roll; co if the Crit was good, and the Award was ill, 
tt ſhall be amended by the Writ; but in this Caſe both 

were detective. f . 


"WEN? Then 
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Then the Counſel foz the Plaintif in Ertoꝛ inſitted that 

the Default in this Caſe as the Ai of che Court it ſelf, 

which can never de amenvey. © * * » 

But the Court inclined to amend it, 


10 g verſus The Inkalitanes of the Hundred of 


Tolſcomh and Mudbury in Dorlerhjze. © 
HIS was an Anion upon the Hue. and 2 Mod. 258. 8. C. 
"as derber, d e 


n iy it 
* 
F 


fo2 8 Fayit 
ro by Fore . 
dam lo- 


ꝛetedents are, that a particular Place is 


in the Highway 
But it mas anjudged that the Declaration was good, 
eſpecially after a Uerdi& ; foz it wall be intended that 


was given in Evidence at the T eriniſe the Þ 
tiff would have been Nonſutt ; — cry > that — 


Tae, mend ay hg Men ti 
wa | | - ze 9 
in at's Entries; tis true, in the new Pyecedents / rants of 2 


53 
and not in the Night; fo 
ſeen in any Pecederit. 


The Plaintiff had Judgment, 


8 bl 
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The King verſus Bonny. 
3 Mod. 238. 8. C. PON a Motion fo2 a Melius Inquirendum upon the 
i Salk. 190.S.C. ( Death of B. who was Felo de ſe above two Pears 


eee befoze this Motion; and after two Inqueſts had been 
traverſable, but not mũde by the Coꝛoner ſuper viſum - Corporis, upon both 
Abbes knen which Inqueſts he was found to be Non compos; it was 
2 Dao. 210. pl. 1. nom ſuggeſted, that one of thoſe Jnqueſts was quaſhed fo? 
H. P. C. 29. a Fault, and the other, which now ſubſiſts, was obtained 


b ., by Practice, becauſe the Jurozs were named at the Inſtance 
\HHPC $14. of Bonny, the Adminiſtratoz; and Affidavits'were p2oduced 
417: to pꝛove it; beſides, the P2zatice is apparent by Taking 

ar. 16. the fecond Inquiſition befoze the Coroner, ſuper viſum Cor- 


Skin. 45. poris, which Body had been buried above a Pear, and ſo 
4 oo utrified; and therefoze (admitting it was not by 
2K.859. Paltice) ſuch an ertraozdinary Courſe 'ought not to be 
1 Vent. 181, 182. faken. ; | | 
| 2 Ven. 38: Thereupon the Court, ſuſpeting the Coroner had mighe- 
2 Roll. A&r.42. pls. Haven k, made a Rule-foz him to attend, and acco- 
21 Edw. & 20. b. inglp in Hillary-Term following he appeared in Court, and 
H. H. P. C 39. mave Oath, that he took the iat Inqullition ſuper viſun 
Corporis ot his own Accozd, but upon the Application of 

the Lord Almoner ſo to do, ' whereupon he applied himſelf 

to the Attoznep General fo2 his Advice, who told him that 

he might do it, and thereupon he took the Inquiſition with 

out the Jiiffance of Bonny, &c. and the Court was ſatiſ- 

fied with this Account of the Matter, and that there was 

no Practice by the Coꝛoner, and ſo a Melius inquirendum 

Nota; Jt was agreed by all, that it was not to be juſti- 

ſied to take the Body out of the G2zave after it had been bu⸗ 

ried above a Pear, ko it was a common Nuſance and -in- 

ſufferable ; therefoze where the Inquiſition had been quaſh- 

ed ſuper viſum Corpus a long Time after the Death, a Me- 

lius inquirendum might have been granted, but not another 

Jon tion ſuper viſum, &c. but factum valet quod fieri non 


* Mod. 80. Nota; In this Caſe, that of the * King and Heatherſall 
was cited, which was thus: fl. An Inquiſition was taken 
befoze the Cozoner ſuper viſum ris, which was re- 
turned and filed; and the Lady Dorſet moved foz a Melius 
inquirendum upon ſeveral Suggeſtions of ll Pꝛadtice, = 

I . 


. JE Ae _ a — — — 1 


. 
>. = . 
Sand JE 
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at e garner lf be If a, ue | 


is in Fozce, and not quaſhed, Ke 21 heb 
a Inquiſition is not traverlable ; but an Inqufl 
a Melius inquirendum may be traverſed, becauſe Us noe not | 
taken foper vile Coeporia c 08Þ 198 16s agrors: bp che — 
Court to be good Law. 


Matthews verſus Carey. Paſ. 3 Jac. IL R R. 
Rot. 320. 


N Treſpaſs koi Taking bis filver Tankary, and vetain- ibn in 
ing it aintiff ould pap 5 1. 8 Tre: 


The Defendant pleaded, that t and Liberty of Dei bets 
Weſtminſter is an. i 6 U d er, an rar Liberty of Deena 1 
from 


forth, 
out of Mind there han been a Court-Leet held by a Warrant 
that_ lalntick was a Reſiant in the 1255 * = Wd 
that at ſuch a re 


reſented, | Pa Om by - Duy, 3 Med. 137. 8. C. 
annler) melted and 137 
mau in. bis Houſe (infra, Juriſdiftionem, _ &c.) gxrat ms 209 +5 


king Tallow, which putrified and inet. Du. 43: pl. 3. 
ee ie ad. commune goin nom Torn, anb 2 Pee 13 
thereupon e ws. amerceh and. alle 4 Cro. 748. 
Defendant, as Balliff af 1 & pee da Leon. 242. 
of the Dean 1 eltminſter, "Puapirtar of d . 

Mo. 573, 607, 847 


the ſame; dilfrained 1 142 
ay 


che 


„Ge. to diſtrain, Cc. neither did ver in 
c n did ni ſtin apy 1 4 8 


was tae wen Pro one is traverſable, but the other 

is not; and therefoze the Pꝛeſentment in the pztncipal 

Caſe, not at all concerning the Frechold, is not traver-'* ; x. ». ;. b. 

fable, and to pꝛove this Difference the Caſes in the Bro-Tir ces, 
* Bargin were cited. 2 

_ Holt Chit alice held. that it_w : Ed. 3. 8. b. 


levin the Preſentment is traverſable ; becauſe 


ny nh mer Kine ama he ants, 
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Ts Whether Ho i a Juſtification in an Action of Treſpaſ; 
ke 'tis b an fnferio; Omeer by Cay of Er. 


er the ut is good, 02 
95 Ns, ſr, 119 ſuffirient to "the 


to ercufe yin") fron Rout rhe 


* 1 Dolben tited a Cale berween ewt aud Hart 
in C. B. of his own Knowledge, which. was Debt (09 an 
Amerciament in a Court-Leet, foz a Nuſance bꝛought by 
the Lo2d of a Hanop; the Defendant. pleaded. aud. tra 
verſed the Fait of the 2 as here; and it was 
20e Armia adjudged, that it mi traverſed ; to which Holt Ch. 
| N . 1 oh tis upon the ſame Reaſon with 
evin, 
fterwar fnefined; thae the Traverſe in the 
a een, fo th ow rhet Þ 
2 fn 1 N. Qnarter- Seſſio ce 
Mie; and 12 'tis L.4 n Coir f 


LR we ftraberian 


| _ the” 44 a fortioti it 


> ”W 1 Dean 5 if of Diele tm 8 
e 1 K. 8 clear that tis tral Ahle. 


* nother Bap, 02 the Paintiff percetving 
h ion of ainft dim, they objeted 
the Plea, endant juft{fied as 


to the Without ſhewing any War- 


8 ons 
- fo2 a Bailiff lf rantior Law diftrain fo: 
Es 61" Prey om the Steward ; — 
dert 1 to be particularly a 
len is fikewiſe M1 
mn adet in facto, "that the Pialy 


cauſe the 
cif did melt minkiny Taftow.  - 
Holt Chief Juſtice took theſt Differences between a Juſi- 


benen in Treſpaſs (as in this Caſe) and an Avourry for 
erciament in a l fo2 fo uſtificatfon lo 


« Treat 'tis abſolutely necefſa Defendant to 
Warrant or Precept, &c. not neceſſary 
Fj r the Batter of the —— becauſe 

ar” t it 4 able * in facto, that the 
1 ſhewin 58 to 3 16 
buy FO At founded on the 
Right, Ripht, an therekoze in fuch men is not 


72 — on 
Cro. Elia. 14. At 


Tin 


48 


— 
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2 e Court were all of Dpinion, that the Juſtifica- | 
601 0 on Ml becauſe the Deo hav? not ſet 
tonb aur Warrant or Precept from the Steward of fle 
Court _fo2 his Authozity ta didtrain and that the Aeg. 
tion in his Plea, that he diſtrained per Mandatum of the 
Dean and Chapter, &c. is frivolous, faz a Bailiff cannot 
diſtrain by that Means, no2 other wile than by Girtue of a 
7 to him by the Steward of the Court; fo? 
which Keaton 177 5 EARS 
The Plaintiff had Judgment. | 


' Watſon werſus Clerke. 


- Plaint in Treſpaſs on the Caſe was entered in one of where an Action is 
the Counters of the Sheriffs of London againſt Wat- founded on the Cu. 
ſon; and befoze any Declaration was delivered to him, an eve iy ebe 
Habeas Corpus cum cauſa was bzought to remove it into . 
B. R. and it was returned generally, that at ſuch a, Court bene ers. aa 
Venit (Clerke) & affirmavit quandam querelam (verſus; Wat- comb. 138, 8. C. 
ſon) in placito tranſgr. ſuper. caſum ad damnum 500 l. unde 
exitus inter partes junct. exiſtit & adhuc pendet indiſcuſſ. &c. 
And now it was moved foz a Procedendo, upon a, Sug⸗ 
ion, that the Action was commenced. in the-afozeſaid 
ourt fo2 ſcandalous Mozds ſpoken of Clerke by Watſon, 
(viz.) fo2 calling her Whore, which is ationable there by 
the Cuſtom of London, but not elſewhere; therefo2e if a 
Procedendo ſhould be denied, Clerke would loſe her Aion, 
and mozeover by this Beans all ſuch Aﬀtons would be de- 
ffroyed and loſt, againſt the Cuſtom, and an Affidavit was 
pꝛoduted, wherein Clerke depoſed, that the only Cauſe of 
Ackton was ut ſupra. | TOW 1338 
And a Difference was taken between an Action 
on a By-Law, and removed here into B. R. and an Anion 
bꝛought on the Cuſtom of London; fa2 in the Caſe of the 
By-Law, the ſpecial Batter ot ſuch Law ought in certain 
to be returned upon the Habeas Corpus, &c. otherwiſe. the 
Court cannot take Notice of, ſuch a pzivate Law, but tis 
not ſo in an Aﬀfon founded. on a Cuſtom of London, be- 
cauſe the Court ex officio will take Notice of thoſe. Cuſtoms. 
But the Court did not allow this Diſtincklon; ann Hole Cn. 
Ch. N ſaid, that it doth not appear. by this Return, 
what was the Cauſe of Aﬀion;. that the Declaration it ſelf 
ought to be returned upon R Then ihe 
2 ourt 


N 


— 
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he ought immediately to enter his Declaration, that it be 


Court would ſee what was the Cauſe, 8c. and ik the 
Writ was delivered befoze the Plaintiff had declared, yet 


returned upon the Habeas Corpus, ſo that the Cauſe of 
Aﬀion might appear to the Court; and that all the Pꝛo⸗ 


ceedings ought to be returned in this Caſe as well as in 


an Action upon a By-Law. 

Afterwards, the Court conſidering that the Aﬀton would 
be loft, it a Procedendo ſhould be granted, they allowed the 
Officer to amend the Return of this Habeas Corpus, and to 
make it ſpecial, ut ſupra. 

And thereupon a Procedendo was granted. 


Salter verſus Kidgly. Trin. 1 Willi' & Marie, 
B. R. Rot. 349, 


One who is no Party IN Covenant, &c. The Plaintiff declared quod (the De: 


to a Deed may cove- 


nant with another I fendant) per quoddam ſcriptum factum (at ſuch a Day and 


who is a Paty. Plate) cujus alteram partem figillo ipſius Kidgtey figillat. & 


1 Show. 58. S. C. 
2 Dan. 229. p. 4. 


hic in Curia prolat. reciting as followeth 2 Imprimis, (here 
all the Deed was recited) and the Beach aſſigned was, 
that one Rock had not pafd Rent to the Plaintiff. 

The Defendant craved Oyer of the Deed, which was 
entered in hc verba, and it was to the Effet following, 
(vix.) Articles of 8 made between Fohn Salter of 
the one Part, and Charles Rock of the ſame Tag Baker, 

mprimis, 


(but did not 2 the other Part) as followeth : 


That the ſaid Fobn Salter doth for himſelf, his Heirs and Al- 
ſigns, ſet and let one Houſe or Tenement called, 5c. unto the 
faid Charles Rock, for the yearly Rent of, c. payable quar- 
terly: And whereas the aforeſaid Char/es Rock hath agreed, 
and taken the Houſe aforeſaid, paying the Rent quarterly, 
and leaving it in good Repair; and that the ſaid Rent may 
be fatished, as aforeſaid, be it known unto all Men, that 1 
Jobn K ydley do covenant for my ſelf, Oc. on the Behalf of 
the ſaid Charles Rock, that is to ſay, that the ſaid Charles 
Rock ſhall pay the Rent and perform the other Covenants, 
Cc. reciting them particularly, &c. whfch Deed was ſealed 
by Rock and Kydley; and after Oyer the Defendant de⸗ 
murred generally. | | gs 
And it was argued fo2 him, that he was not bound by 
this Covenant, becauſe he was not a Party to the Deed; 
and tis a Rule in Law, that he, who is not a Party to the 
$443 # I X , 
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Deed, can neither give o take any Thing by it, 8: ex- 
cept tis by Way of Remainder, which is not this Caſe; 
and fo2 Juthozities in Point, the Caſes in the Margin + , cx. £6. Sid. 
were cited. wore v. Vandheran 


„n 226. 2 C 50. v. Knight. 1 Inſt. 352. Rull. 72. See 3 Lev. 1 $. Gilby 
and Copley. 0111. 74. Cooker v. Child. a 5 


Jt was argued for the Plaintiff, that this Deed was in 
Nature of two Deeds upon one and the ſame Piece of 
(which might very well be, as it was agreed 
and therefoze the Defendant ſhall be obliged 
appear in this Caſe, whether the 
ſo that if tis taken as a 
he may be very 


well obliged by ſuch R 
as a Fidejuſſor, which in tormet i ab. Th. Oblig: 
Fon ; and to probe this ſee the Caſes/in the f argin. 16. 

to the Deen map de made 4 


Allo one who is not a Party 

an Attozney by the Deen it ſeit, to make Livery and Seiſin 

upon a Feoffment. 1 Inſt. J. b. Ann where an Attoꝛney | 
is made by a Dee to which he is a Stranger, the Deed or gos. Moyl ©. 
it ſelf may be by Indenture as well as by Deed-Poll. 
Holt Ch. Juſtice held, that on | 
not covenant with another who 
meer Stranger to it; but one who is no 
may covenant with another who i a 
oblige himſelf by Sealing 


The Lord Lovelace Cale. 
HE Lord Lovelace being Chief" Juſtice in By 


the King's Foreſts, &c, upon Oath made 


| N 


And now it was argued fo2 the Plaintiffs in the Habeas 

Corpus, that the Chief Juſtice in Eyre had no Power to 

x grant a Warrant to take the Body of any Man upon ſuch 

* 1 Ed. 3. cap. 8. an Infomation, ut ſupra; ko; the * Statute is expreſs, 

that no Man ſhall be taken oz fmpaiſoned fo2 Vert or Ve- 

niſon, ik he is not taken in the) Manner, &c. o; firſt indit- 

ed; &c. and fo2 other Authozities in this Point, the Caſes 

4 wg in the + Bargin were cited. ot KEE) 

F.N.B.67. But admitting that the Chief Juſtice in Eyte had an 

Authozity to make this Marrant; pet it being direfed to 

a wrong Perſon, the Taking is unlawful, foz the War: 

rants of ſuch Chief Juſtice ought to be direcked to one 

of the Dfficers ot the Foreſt, and there is no ſuch Officer 

in the Fozeſt as a Meſſenger; and this Caſe reſembles 

that of a Juſtice of the Peace, who cannot direck his 

- Warrant to his Servant, oz to any other Perſon whatfſo- 

ever, but to the Conſtable or Pariſh-Officers ; therefoze this 
Commitment was wzongful.' - - . | 

Econtra. It was argued on rhe other Side, that the Complaint 

1 Roll. 534. made by the Statute 1 Ed. 3. was' altogether againſt mini- 

ſterial Officers of the Foreſt; and not one Mod therein 

concerning the Chief Juſtice in Eyre, therefoze his Autho⸗ 

rity is not reſtrained. by that Statute; and mozeover ſt 

was the conſtant Pzatice in founer Days to grant Mar- 

rants ut ſupra,” and the antient Pꝛackice is always the beſt 

Expoſitoz ot old Laws; and it would be very inconventent 

 fo2 the King, ik the Law ſhould be; that a Marrant cannot 

be granted-befoze the Offender is pꝛeſented, becauſe upon 

the firſt Notice thereof the Criminal might dy, and ſo e- 

ſcape unpunſſhed ; and this Caſe was likewiſe reſembled by 

the Counſel to that of Juſtices of Peace and Conſtables, 

who may lawfully take Criminals in the Fa; and Ju- 

ſtices of Peace may grant their Warrants upon Jnfoz- 

mation, and befoze: any Indi&#ment, to appꝛehend them. 

Hoke, 3. bar. Put the Court was ok Opinion, that the 'Caſes were 

rc nat parallel, becauſe the Authozity of Juſtices of Peace 

and. Conſtables is expzeſs by the Statute to appꝛehend 

PBalefato2s ; but in the pꝛincipal Caſe the Statute 1 Ed. 3. 

is expꝛeſs to the contrary, and fo2 the Reaſons afozeſi 

but eſpecially fo2 that the Warrant was direfed'to a M 

ſenger, when no Officer of the Fozeſt is known by that 

Name, this Commitment was held unlawful, and all the 

Parties were diſcharged by Rule of Court, '/ 


I Nota; 


— td 


Term. S. Mich, 1 W. & M XR. 79 
Nota; It was agreed by thore Jungen in their Argument Wiz: © Taking in 


of Caſe,. that Taking in the Manner was, when "oy * | 
fag doe Bye very Fact, oꝝ teauy to do it, as with Hawk. P. C. 98 


55 Bow bent, -02 ready to flip bis Dogs, o with his 


ands bloody; and that finding Timber of the Fozeft in 
a Pan's Poſſeſſion, (viz.) in his ard (as was the Caſe of 
ane of the Perſons committed) was not a Taking in the 
Manner within the Statute afozeſaid'; but the Chlet Ju- 
ftice doubted as to that Hatter, but all agreed that the 
Taking upon afreſh Purſuit was a Taking in the Manner. 


Fccleſton verſus Pett) alias Spele. 
LK IS was u Trial at Par in Bjectment, wherein the; Me. 9 8. C. 
1 Title of the Piaintick was ag peir at Lau to n 
ady Speke, who.died feifed in Fee ot the Lands in Que. Wa, a Gs. 
fon and to pꝛabe his Pedigree in omer to make out his , be is not con- 
itle as Þeir, &c. he offeven an Anbmer in "Chancery, made £44 by d 
by the Defendant Speke (when be was an Infant)/per Guar- Comb. 50. 8. C. 
dianum, in which Anſwer the Pedigree was confeſſed. Dar. 299. p. 7. 
But the Counſel fo2 Spcke oppoſey'the Reading'this an- 7* 
ſwer, becauſe it was made upon the'Oath of the Guardian, 
and not of the Jafant himſelk, and therefoze not ta be al- 
lowed as Evidence againſt him; fo2 the Effet af an In- 
fant's Anſwer to a Bill ia Chancery is to no other Pur- 
pole than to make p2oper Parties, \ as to have an Op- 
poztunity to take Depoſitions, and to examine TUitacſſes 
to pzove the Hatter in Queſtion; and an Infant is never 
concluded by any Matter contained in his Anſwer per 
Guardianum. 1 | 
But the Court being doubtful, Juſtice Eyres went to the 
Court of Common Pleas then fitting; to know the Opi- 
nion of the Judges ot that Court in this Point; and 
they were all of Opinion, that the Anſwer of the Inkant 
was no Cvidence againſt him, and therefoe it ought not to 
be read; to which the Court agreed, and la it was rejezed. 
Then it was offered in Evidence viva voce, that at a What gan be; 
Trial in Ejeiment between Sir William Gerrard and the wn, , Leiner. 
now Defendant, fo; Parcel of the Lands now in Queſton, 
the Defendant pzoduced a Deed of Releaſe, which had a 
Clauſe in it to pꝛove the Pedigree. ; 
But it was'objeted, that this Evidence ought not to be 
allowed, becauſe the now Plaintiff was not Party ta _ 
t 
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Suit in which the Releaſe was p2oduced, & Res inter alios 
acta non nocet; and: another Reaſon was given why this 
ſhould not be Evidence, becauſe it ought to be mutual, but 
the Court will not permit the Counſel foz the Defendant 
to give ſuch Evidence; and it was compared to the Cale 
of Depoſitions taken to perpetuate the Teſtimony of Wir- 
neſſes, if afterwards a Citneſs ſhould die; pet the Depo- 
— — nn the Parties 
to R f . | | 
Cura. But the Court held this to be good Evidence, and it dif- 

fers from the Caſes put, fo2 here the Defendant might 
give that very Deed in Evidence, if he would; and tis 
reaſonable, that the Plaintiff (ould have the fame Advan- 
tage to pꝛove it viva voce, and the rather, becauſe the De- 
kendant hath the Deed in his Cuffody, and might dif- 
p2ove the Witneſs, if he ſwore faiſly. | Ws 
But the Pedigree being pꝛoved, the Caſe was thus fo; 
the Defendant: f. The — Speke, about two Pears 
- fince, had, by her Mill in Writing now p2oduced, deviſed 
theſe: Lands to the'Defendant. 4 
al But the Plaintiff, in oder to ſet aſide that Mill, p2o- 
7 AN frit, duced another Mill ſubſequent to the firff, ſubſcribed 
a good Will in Law, ther Mltneſſes, by which Tull the Lady Speke ha lik 
but void. deviſed theſe Lands to the Defendant; and it was p2oved 
1 203, 218. hy the very Mitneiſes to this Mill, that the Teſtatrix did 
3s" ſign it in their Pzeſence, but that they did not ſubſcribe it 
in her Preſence, ko; that ſhe ſigned it in her Bed-chamber, 
and they ſubſcribed it in the Hall; and it was poſitively 
pꝛoved, that it was not poſſible to ſee from her Chamber 
what they did at the Table in the Pall, there being a Paſ- 
ſage oz eight o2 ten turning Stairs between thoſe Places; 
it was alſo p2zoved, that the CTeſtatrix continued in her 
Chamber all that-Time the CUitneſſes were ſubſcribing. 
hereupon it was inſiſted fo2 the Plaintiff, that tho 
2 H. 8. c. 1. . this laſt Uriting was not a Min ſufficient to paſs Lands, 
Dyer +43.  accopding to the Circumſtances required by the Statute, by 
* Roll. Abe, Gt „ which tis erp2efly injoined, that the Mitneſſes muſt lub 
616, 616. ſcribe in the Pzeſence of the Teftatrir , yet it was a Deed 
45 of Revocation ſufficiently executed within the ſirth Para- 
graph ot the Statute; fo2 as to a Revocation, tis not re- 
quired by the Statute that the Mltneſſes ſhould ſubſcribe 
in the P2eſence of the Party revoking, ſo that by this 
Deed the firſt Mill fs revoked, and if ſo, then the Lands 
muſt d to the Leſſo2 of the Plaintiff. 0 
T1 I 


£ 
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© But the Court was of another Opinion, (viz.) that ag Cui. 


to the Deviſe of Lands, the ſater Will was void fo2 the 
Defei befoze-mentioned ; dut they held clearly, that it 
would not operate ſo as to be a Revocation of the Mill, 


becauſe- that would be contraty to the apparent Intent ae 
the Teſtatrix; fo2 tis plain ſhe deſigned it ta be her Mill 
(and not to be a Revocation) betaule it bears the Title ot 


her Will, 


vocations is, Thet a Will ſhall not be revoked, unleſs b 
ſome Will or Writing atteſted by three Witneſſes, Cr. which 


much be ſuch-a Mill ſo qualified as in the fozmer Para- 
graph, (viz.) a Will figned and ſubſcribed in the Pꝛeſente, 
&c. which this was not, therefoze it cannot be a Revoca- 
tion by Mill; and it plainly appears, that the Teftatrir 
never intended this CUriting-to be a Revocation, but by 
making it her Lat Mill, which tis not, becauſe tis void. 

Nota; In this Caſe Sir George Sheers g was cited 
and allowed, &c. which was adjudged in the Court of 
Common Pleas, and it was thus: | 
_ il. Sir George Sheers, being ſick in Bed, made his Mill, 
which he ſigned in the Pzeſence of thzee Witneſſes, but he 
being ill, the Witnefſes withdzew into a Gallery, and 
there ſub it, between which Gallery and the Bed- 
chamber where the Teftato2 lay there was a Lobby with 
glaſs Doo2s, and the Glaſs bꝛoken in ſome Places; and 
it was p2oved that the Teftatoz might ſee from his Bed 
where he lay (thꝛo the Lobby and the broken Glaſs-Win- 
dows) the Table in the Gallery where the Mitneſſes ſub 
ſcribed their Names; and this was adjudged a good Mill 
to paſs Lands within the Intent of the Statute, foz it 
ſhail be deemed to be ſubſcribed in his Preſence, as: far as 
a Pan way ſee-in an Þouſe, | | 
Nota alſo, "That in es Caſe: it was held by the 
Court arguendo, that this Statute had not taken away 
Revocations of Laſt Mills by Acks in Law, as it the 
Teftato2 ould afterwards; make a Feoffinent contrary to 
the Will, oz any other A inconſiſtent mich it; but that 
ſuch Revocations 


this Statute. - 
Judgment (oz the 


Speke. | 
x : _— 4 4 '" 4 1 1 
NM Farsſield 


Now the ſixth Paragraph of the Statute concerning Re- 


muft be intended, that ik the Revocation is by Mill, it 


- 
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Sarsfield 15 6 wiel 


See the Report Pm was a ſpecial Atfon on the Caſe founded upon 
ES mn Bill of Exchange dzawn in France by the Defen- 
Bill of Exchange Dant (the Son of Dr. Witherly) upon his Father here, in 
drawn "by one who gyhich the Plaintiff laid the Cuſtom too general, (viz.) Be- 
HE Gentleman, tern Merchants & alias as ibidem reſidentes & 
makes him liable up- tiantes, &c. and that the Defendant was a Merchant, and 
1 S and he ſet fo2th, that the Bill was pro- 
4 — — * 8. C. * &c. 0 
4 Mod. 242. The Dettndant pleaded ſpecially, de is a Gentle 
* — pt" Son and Þeir of Sir Tho. Withexly," and traber- 
3 Cro. 250. fed that he was a Merchant; and upon 'a Demurrer to 
: Leon. 252  Hthig Plea the Defendant had Judgment in B. R. and upon 
a Writ of Erroz bought in the Exrchequer-Chamber, 
Cro. El. 201. It was argued fo2 the Plaintiff- in Erroz, that a Conſi- 
deratian of a P2omiſe is never raverſabie.” no? allowed to 
de traverſed, but tis the Pzomiſe it fel which is traver- 
ſable; and that it was always held, that in theſe Caſes of 
Bills of Exchan ge, that the very Ad of Dyzawing' a Bill 
makes the Duwer A ech within the Cuſtom, as to 
a ſpecial Purpoſe to make Him reſponſible to the Party 
upon Non-payment; and therefo2e he is concluded to ſay the 
contrary * an Aton bzought — 1 — him upon ſuch Vill. 


Econtra. This Declaration is ſpectal, and in many Caſes the 
| Wattor may bo ſperlaily — which pzobably might 
have been given in Evidence upon the general Jfſue plead- 


ed (to which the Court inclined); mo2eover the Cuſtom of 
Merchants (as ts dzawing Bills) never extends to 
who art not Merchants; fo2 if the Cuffom”ſhouly' be 
general as. the Plaintiff hath ſet foxth in this Declara- 
tion, (viz.) between all Perſons tiantes ; then tis ” 
Cuſtom but Common Law, and 55 the Declaration 

not good, betauſe tis ſpecial. - 

Curia. r ee eg 
dant Maud have Liberty to traverſe the ſpecial Matter, 
1 Rol. Rep. 43, 401. becauſe the Declaration was ſpecial ; and a Difference 
was taken between a Conſideration of. a Pzomiſe which 
is erecuted, and a Conſideration which is executory ; 2 
the one is not traverſable, but the other 6. 

2 Vent. 310. At laſt, upon Conſideration had of the Incon 
i Salk. 125. — Whith might enſue, and the 2 which might — 
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amongſt fozeign Merchants, upon Bills of Exchange, if 
Perſons who took upon themlelves ts dzaw ſuch Bills 
ſhould not be llabte to the Payment thereof; they all a- 
+ greed that the Judgment ſhould be reverſed, , 


Carter verſus Dowrilh, Kill. 30 4 Jac. U. B R. 
* 08 Rot. 836. 1 69 OS, 3 


RROR of a Judgment in B. R. in an Aﬀion of Cove- ; Mod. 226. 
nant, which was to pay all Bills of Exchange which _ the 
one I. S. his (the Defendant's) Fabq ould d2zaw on bim C417 228 
(the Defendant) payable to the Plaintiſf, o: Onder; the bur ue acherwiſe in 
Breach alignen was, that the ſaid T. S. had dzawn a Bill {= 127. $.C: 
of Exchange fo2 400 l. upon the Defendant; payable to : 
the Plaintiff, oz O2der, and that the Defendant had ac- 
the ſaid Blll, but refuſed ts pay'the Money, &c. 
The Defendant- pleaded, that the Plaintiff ſecundum 
conſuetudinem mercatoriam had indozſed the ſald Bill to 
one 1. N. who indozſed it to 1. D. and that he (the Defen- 
dant) had paid 100 |. Part thereof to'the'faid I. D. and 
tendered the Reſidue to him, which he refuſed to accept. 
And upon a Demurrer to this Plea the Plaintiff had 
Judgment in B. R. becauſe the Defendant dio not ſet 
toꝛth in his Bar ſpecially, what the Cuſtom of Merchants 
was, fo; upon ſuch a general Allegation ut ſupra, the 
Court will not take Notice ex officio what the Cuſtom is. 
And now upon Erro2 bꝛought in B. R. the Court ſeemed Curia. 
to be of another ©pinion, (viz.) that they ought ex officio 
to take Notice of the Law of Merchants; becauſe tis Part vel. 136. Piercen 
of the Law of the Land; and eſpectally they ought to take: ., 
Notice of this Cuſtom concerning Bills of Exchange, be- i Brown: 102 
cauſe tis the moſt General amongſt all their Cuſtoms ; and 38 ka. 3. 7. 
mozeover, that the Courts of Law have, en officio, in 5 N. f 105“ 
ſeveral Caſes, taken Notice de lege mercatoria; as ſo In-. Reg. 133. 
tance, of the Law of * Survivorthip amongſt joint Mets 3 E4-4- 9. 
chants, and likewiſe of ſcandalous Mozos ſpoken of them The Surviror bo: 
in reſpeit to their Trade, ſo they held this Plea good, be. * + 
ing general, ut ſupra; but/pzobably it might have been o. 
therwiſe in a Declaration on a Bill of Exchange; fo2 there 
2 — ſhould ſet foxth what is the Cuſtom of Mer 
nts. | * | 
The Judgment was reverſed, 


M 3 Heblethwait 


7 — 
— — 
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Heblethwait verſus Palms. } Gina 
| | . 


- 
%. 


3 Lev. 133.8. C. IN an Action on the Caſe for diverting a Water-courſe, the 
in Teese, C. 1 Plaintiff declared, that the Defendant malitioſe, &. n- 
Declaration is good fregit a -Certaln Mil- dam, & perinde bid dibert the Water. 
«pon che Poſleſion colitſe ab antiquo & ſolito-curſy. erga the Cozn-mill of the 
aunt » 0's Plaintiff, by Reaſon whereof he loſt the Profits ok his 
65> 175 ſaid Mill; but did not fet-fozth that the Water 'uſed to 
8 turn his Mill, oz that he had any other Profit thereof, 
1 Danv. 202. p. 40. 02 that the Mater ⸗coutrſe was Antiquus aquæ curſus, &c. 
1 Leon, 237. The Defendant pleaded ſpecially, that he is and was 
6 J. ., ſeiſed of ſuch a Piece of Land upon which the-Dam-was 
12 ereded, and by which the Water had uſed; tu tun to his 
Own Mill, which was lately burnt down, by Reaſon where- 
of he had no Banner of Tife fo2 the Mater, and 
he bzoke the prout ei bene licuit. 2 
There was a frivolous Replication and Rejoinder, and 
thereupon the Plaintiff demurred; but the Diſpute was 
ay concerning the Sufficiency of the Declaratfon and the 
r. H | 
Jt was argued foz the Plaintif in Ereoz, that the De- 
claration in the-oziginal Action was not good, becauſe the 
Plaintiff did not ſet fozth, that dis Mill was an anticnt 
Mill, n62 did he preſcribe to have a Tater-conrſe, oꝛ fhew 
that he had any Benefit by it; fo2 all that he alledged 
was, that the Water runned towards his Mill, and not that 
7 it turned the Bill, oz did any other Service. +- 
| Beides, he did not poſitively alledge, that there was 
an antient Water-courſe, (fo that a Traverſe might be taken 
ok that Matter) but only under the Perinde, fo2 he ſet fo2th, 
that the Defendant b2oke the Dam, & perinde did divert 
| the Mater ⸗courſe ex antiquo & ſolito curſu, which is no ft 
' firmance 02 Averment that might be traverſed, therefoze this 
is not like the Caſes in our Books, where in ſitch Attons 
tis laid, that the Mater currere debuiſſet & conſuevit to 
ſuch a Mill, fo2 theſe Mozds amount to a Preſcription. 
But here the Plaintiff had only ſhewn, that the Defen- 
dant had diverted the Mater ⸗courſe out of its antient Chan- 
nel, but did not pꝛetend that the Dam which was d2oken, 
and by which the Water did run, was upon hfs own 
but founded his Action meerly upon diverting the Mater · 
courſe, without ſhewing he had any Xenefit by the m— 
ty 24> et! ay . r 


— 
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"Y to the Plea, it was good, becauſe it ſet forth 


Water-courlſe. 
On the other Side it was 


hath no Property in 
An tort es i no Bord bn 


— if it had deen ſald de jure curtere debuilleb & con- 


; | n | 
The Judgment was armed; but Hon 8 
that if the Cauſe had been tried befope' him, rhi 2 
ſhould have p2oved his Mill to be an antient Mill, other⸗ 
wiſe he ſhould have been nonſuit. «1 19 

And Juſtice Dolben cited a Cate hetueen Hart aum Baſ- . T. lone, 157, 
ſet, adſudged Anno 23 Car. 2. which was an Ation fo? 
W 

Land; | was 


Curia, 
1 > 
BOTS 


| | 11 
Lewis verſus Weeks. 


N an Action of Debt a Jud in an Hundred- 
Court, the Plaintiff declared — — (the Plaintiff on — 
ſuch a Day) apud W. in Comi Somerſet a Curiam hundred. f which 4 
de Norton Ferrers coram ſectatoribus (without naming . ar fuck a Court 
— ejuſdem — ad tunc & ibidem tent. ſecundum op. eee, 
<juſdem Curiz a tempore cujus contrarium, &c. recy- n. .- naming 
peravit yerſus (the Defendant) — 
ſus quam pro miſ. & ii 
prout per memorandum ej | 


— — — — 
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ac Judicium predict. adhuc in ſuo 5 
2. all minime reverſat, &c. per * 


— Nil debet pleaded the Parties were at nee und 
there was a Gerdick fo2 the Plaintiff; and now the Bein 
vant moved in Arreſt of Judgment, fo that the Deel 
tion was too general, becauſe where the Plafntiff 
in a Court not of Reco2d, the Declaration ought to be 
— cen ſetting forth all the Proceedings in certain, that this 

urt may be appuiſed of their ine and . 

| the Semulerity of their Þ2oceedings. 

1. 184. And there is always ſome Difference in declaring in mn 
OY Adlon of Debt upon a Judgment had in a Court of Re- 
- £02d, and upon a Judgment obtained in a Court not ot 

\ Recowd; fo2 in the firſt Caſe tis ſuffictent to declare ge 
| = v, ut ſupra; but in the laſt Caſe the Declaration 4 
— ne to be ſpecial; and in the paincipal Caſe, the 
being founded on a Judgment obtained in the Hun- 
A which is not a Court of Recod, and the De- 

claration being too general, 'tis'therefoze- ff. - 

Then it was objeſted, that the Plaintiff in his Decla- 
ration had not named the Suitors as he ought, becauſe they 

. - are the Judges of this Court; and that fo2'theſe'Rea- 
ſons the Declaration was ill. 

* Holt Ch. Juſtice ſaid, that he never knew any good Res 
" ſon fo2 that Diftinfion in declaring on a Judgment had in 
a Court of Recozd;* and in a Court not of Recozd; tis 
true a Diſtinition hath been made, but without any Rea. 
ſon ; but in this Caſe he held, that the Declaration was 
too general and conciſe, fo: at leaſt he ought to have ſet 
forth the Names of the Suitors, who were the Judges. 
Blut at laſt it was adjudged, that theſe Defets were 
cured by the Uerdi# ; and that it ſhall be intended, that 
all this Batter was given in Evidence at the Trial. 

_ Bo the Plaintiff had nnn. 


8 41 
24 


Stephens verſus. Ethel. 


— ions Tf Covenant bzought by the Father of an Apprentice Joy 
— annoe dif: on the Indenture of Appzenticeſhip, there was Judg- 
Saler uit u. coo. ment by Default againſt the Defendant (the aſter); upon 
ſent. a CUrit of Inquiry very [mall Damages were given, wi 

4 4 4 de which the Plaintiff being notſatigfied, moved fen Leave'ta 
2 . pl. r. f 1 diſcontinue 
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diſcontinue the Aon; to which the. Court anſwered, that: Os. karl of Or- 
they had no Power to give ſuch Leave, without the Con- Sd. 23, 30, 37. 
ſent of the Defendant, which in this Caſe he refuſed. 

But the Counſel fo2 the Plaintiff  infiffed, that the Comb. 261. 
Court had Power to give Leave to diſcontinue, without 
the Conſent of. the Plaintiff, becauſe the Award of the 
{Arit of Inquiry. on the Roll is no other than a Rule of 
Court, and no Judgment; and tis clear, that after a ſpe- 
cial Uerdi found fo2 the Plaintiff he may diſcontinue; and 
this was lain down foz a Rule, (viz.) where-ever a Writ is 1 Rep. Metcalfe': 
abateable by the Death of the Plaintiff, there he may dif- =*. 
continue without the Aﬀent of the Defendant. 5" 

On the other Side it was ſald, that the Award of the Econ. 
Writ of Inquiry on the Roll was ſuch a Judgment, that 
afterwards the Plaintiff could not diſcontinue, becauſe the Rat. Eat. 144 
Defendant is out of Court, and hath no Day in Court, 37 '55- 
and therefoze the Suit is determined; and an Acton which $.we. ;-. 
is determined cannot be diſcontinued. 

Holt Ch. Juſtice: 'Tis certain that the Aﬀfon map be Curia. 
diſcontinued by the Aſſent of the Defendant, and that even 
after a Uerdit it may be diſcontinued by ſuch Aﬀent, and 
that there was no Difference (in Reſpet to the Diſconti- 
nuance ) between a Uerdi# upon Iſſue joined and a Uerdit 
upon a Writ of Inquiry; and it was held, that the Plain- 
tiff could not by Law diſcontinue without the Allent of the 


Skinner verſus Kilby. Trin. 1 Will. & Mar. B R. 
| Rot 833. TER 


N an Ation of Covenant upon a Leaſe fo2 Pears of a 
Pill, rendzing Rent, the Byeaches following were af- 
the 


. 8 

1. The Plaſnti# in Fat ſaith, that 20 l. fo2 the Rent 
of the P2emiſſes' fo2 ſeven Pears, ended at ſuch a Day, 
were in arrear and not paid to the Plaintiff, a 

2, 8 was, that 2232888 — En 
mitted to be uncaberen, and out pales». d 196... 

3- The Third was, foz that the Detenvant had not 1 * 
livered up the Pꝛemiſſes 
Term, ſecundum formam 


Bar 


de · 
to the Plaintif at the End of the 
| Indenture. ' 0913002 
The Defendant- pleaded as to the firſt Beach in Non 
F TN OR OT INE 04 RR AE: 
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veral Days ol Payment, had paſd the Rent to the Plain 


tiff; Et hoc paratus eſt verificare. 
And as to the Repairing he pleaded, that it was ſuf. 
ficiently in Repair, and concludes likewiſe as before, Et 
hoc paratus eſt verificare. | | 
And as to the not yielding up the Poſſeſſion he plead. 
ed, that befoze the End of the Term, (viz. on ſuch a Day) 
quidam T. S. habens bonum jus & titulum ad molendinum 
prædict. in & ſuper molendinum prædict. intravit & ipſum 
(the Defendant) a poſſeſſione inde expulit & amovit & adhuc 
extratenet Et hoc ſimiliter paratus eſt verificare unde petit ju- 
dicium ſi, &c. h | | 
And upon a general Demurrer to this Plea it was ob- 
jeted, that it was ill foz two Cauſes; the one was, be- 
cauſe the Defendant had pleaded that he paid the Rent, 
which is a direct Affirmative to the Negative in the Detla⸗ 
ration, that he had not paid the Rent,'&c. and ſo is bis 
Plea as to the Repairs, (viz.) That the Mill was in Re- 
pate, which is a direct Affirmative to the Negative in the 
eclaration, that it was not in Repair, and therefoze the 
Defendant ought to have concluded to the Country, and 
not in Bar to the Action with hoc paratus eſt verificare; fo? 
'tis: a Rule in Pleading, that upon the firſt Affirmative 
and Negative, and ſo econtra, an Iſſue ought to be joined; 
otherwiſe the Pleading map be in infinitum ; now here was 
an Affirmative and a Negative, and yet the -Defendant 
concluded in Bar thereof, as to that Part, 'tis ill. 
Then the Pleading the Expulſion in Fozm, as afozeſdld, 
® 2 Lev. 37. is ill, (viz.) d; Quod T. S. habens bonum jus & titulum in- 
1 travit, &c. which is too general, incertain and inſufficient; 
geben ing 744. al. 02 he ought to ſhew, that T. S. had a Title paramount and 
1: confegionm lud. (Uperio2 to the Leſſoꝛ, who granted this Leaſe-to the De- 
127 . kendant; fo2 tis pꝛobable that he might have a good Title 
Bag, by whom the under the Defendant himſelf, by Alignment of the Term, 
Lib. 4 


E pads, and theretoꝛze that tan be no good Cauſe of Excuſe. -- 


6. 4. 80. < | T 
where the Plea was, that ſuch a Perſon recovered |; without ſhewing th 
be. 29 dad 11600THQ0/36) 3603 ee 4352 ih 
4Rep. 80.9 The Countel £02 the Defendant-thus diſtinguiſhed; v. 
n wa == 79 that inhere an Athrmative came aſter a Negative, there Ju 
ought not to be joined, but-ought to be left on the other 
Side; but where the Affirmative was fir\, and the Nega- 
tion after; there it ought to be joiney,” 
HT; 110 n4 2077 9 800037-2 PIs 2 {$3 


#63357 I But 


EA LAG LEY 


—— — — 


But the Ch. Juſtice Holt never heard of ſuch a Diftinc- 
tion, and therekoze gave little Regard ta it; but fo; the 
Reaſons and Defefs, ut ſupra, the Court held the Plea 
to be ill in Subſtance, and therefoze Advantage might be 
taken upon it on a general Demurrer. RTF, 

Judgment fo2 the Plaintix. 


Wilkyns verſus Wilkyns.  - os ot ts 4590 


Þ* Aſſumpſit, &c. the Declaration was, quod cum rie 
Plaintiff, on ſich a Day, was poſſeſſed ot Goods and a u u. 2 . 
Chatteis contained in a certain Box, and alſo of 4 Þat- don 
caſes, to the Ualue of 30 J. in the Wholez and whereas the “, 7a. 8. © 
Defendant, at the lame Time, was Mater of a Ship called . Dan. 93. pl. 25. 
the Fortune of London, an about to take a Uopage from 
thence to Jamaica; the Defendant, in Conſ. that the Plain⸗ 
tiff, at the Requeſt of the Dekendant, had delivered to 
him the afozeſaid Goods, he the ſaid Defendant pꝛomited to 
diſpoſe the Goods, and to render an Account thereof to the 
Plaintiff at his (the Defendant's)-Return,' &c: from his 
Goyage ; but that the ſain Defennant'not regarding his 
Pꝛomiſe non diſpoſuit bona & catalla, nec ad aliquod tempus 
after his Return, &c. dedit aliquem computum inde, altho' 
often required, &c. T ih le 7 
The Defendant pleaded in Abatement proteſtando, that 
the Goods delivered were not of that Aalue prout, &c. pro 
plito petit judicium de Billa, kh that he on the Day and 
Pear atozeſald was the Plaintiſf 's Bailiff de prædictis bo- | 
nis & catallis ad merchandixand. and to render an Account 
of the P2ofits to the Plaintiff prott ſuperius per billa 
dict. plene apparet ; and therefoze the-Plaintiff 
— Aion of; Account againſt the 
not a 


f Treſpaſs. on the Caſe, & hoc, &. 
. wer pron f 


— 


upon an expꝛeſs P2omiſe, and not tipon a P2omile-by Int- 


But Holt Ch. Juſtice doubted, and told the Plalntif that 
he would not permit him to give all the Account in Evi- 
dence, oz to enter into the Particulars thereof, but that he 
Hould dire his P2oof only as to the Damages wp 2 / 
had ſuffacned.fo2, not accounting accozding.to 1 7 ne 
(02. he would at ravel inte an Account in ſuch Wess. 

Nota; The Trial was t6 be befoze him at the Betting 
and a Rule was made, that 9 ſhouldanſwer deer. 
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Ciaoſſe verſus Gardner. 


1 ASE, &e. in which the Plaintiff declared, quod cum 
* 2 (on ſuch a Day) colloquium fuit between the 7 — 
when they alt) the Defendant concerning the Buying and Selling 
the _ Proper two Dren, which the Defendant then had in his Poſſeſſion, 
faying Sci, und he (the Defenyant) adtune & ibidem falſo & malitioſe 
the Goods affirmabat, that thoſe Oren were his (the Defendant's) pꝛo⸗ 
pet Goods, to which the Plaintiff giving Credit bought 
| che ſaid Oten of the Defendant f02 ſo much Money, when in 
r76. p. 6. Truth the ſaid Oxen then were the pꝛoper Goods of I. 5. 
and that he the ſaſd'T. S. poſtra, &c. lawflilly' recovered 
. = _- _— 41 avg aid licet (the Defenvant) 
requiſit. fuit, r to give lai 
aner fo he fm gi the Y ntiff Db 
| on Not guilty pleaded, the Patties were at Iſſue. and 
zd de, th0Plaintiff hay a Qervie; and now it was moded in gr: 
: Rall. Rep. 276. ken of Judgment, that the Declaration. was ll, and that 
ww this Anton would not lie, becauſe the Plaintiff had not 1aid 
nes in his Declaration, that the Detendant (Sclens that theſe 
1 Roll. 91. were the Oren of T. S.) din aturm them to be his Oren. 
- . Beſides, he did nat ailedge this to be done deceptive, nel 
ther did he ſet fozth any Warranty, but generally, 
Defendant divafirmtheſe to be his (the Defenvant 5) Oren, 
which is not ſuſbcient to maintain this Acton, ' becauſe a 
3 387, _ may de miſtaken in bis Property and Right to a 
. — without any Fraud q i Intent. vp 
Curia. But the Court was tlear in Opinion (upon Conſidera- 
dwuate Alictiation, ur ſupra; and that this Cale-differed from 
ie Poti cited, becauſe here the Plaintic had no Beans 
„ yelv. 26, 40. © £0 knowto whom the Property ut theſe Dret did belong, 
2 Cro. 474-n Point. only: by che Poſſefon ;/ and to pzove_ that this Adlon 
: Roll. Abe. 911 Will lis; "The Authorities in the *-Wargin were cited." 
1 Lev. 102. Agent f02 the Plaintiff, c. 
Snuttlewotrh verſus Garnett. Trin. 4 Jac II. X. 
R 
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againſt Garnett, and declared after? this Manner, (viz.) 
quod cum (the Defendant) in vita prædict R. S. (che Inte. 
fate) exiſten tenen quorund Cuſtomar' ten torum Parcel of 
the Yano? of D. which Manoꝛ præd Rico ut filio & hæredi 

S. Ar patris ſui defunct' deſcendiſſet indebitat fuit eidem 
k S. in 40 l. pro rationabili & cuſtomar' fine debit'-8-ſolubil* 
cidem R. S. ſuper mortem prædict 4 S. pro tenementis præ- 
dictis quæ tunc tenuit de prædict J. S. ut de manerio ſuo præd 

fidelitatem reddit & ſolvend' rationabilem finem upon the 

th of every Lo2d of the ſaid Banoz, to be ſet: at the 
Vill of the Heir of every ſich Lozd, & per cundem R. S. in 
vita ſua poſt mortem pred J. S. patris ſui ſupra præd (the De: 
fendant) debito modo ſecundum conſuetud'manerii impoſit Et 
ic indebitat exiſten ipſe idem (the Defendant, on ſuch a Day 
and Pear) ſuper ſe aſſumpſit & eidem (the Inteſtate) fideliter 

1 ſolvere the ſafd 40 l. which he had not pald, per 
quod, &c. 


Upon Non aſſumpſit pleaded the Parttes were at Jſſue, — 599- 
and the Plaintiff had a Uerdſ#, and now it was moved inn 


Arreſt of Judgment, that this Anion would not lie, it being 
fo2 a Fine, which is an Inheritance, and ſavours of the 
Realty; fo; tis Parcel of the Tenure of the Lands, which 
plainly appears by the Declaration it ſelf, and tis clear 
that an Aﬀfon of Debt will not lie koz a Rent -Service, 
which is an Inheritance, and where Debt will not lie this 
Action is not maintatnable. 


Holt Chief Juſtice was of Opinion, that the Avminſſtra- Cr 


trix might bing an Action of Debt, and that it was her 
pꝛoper Remedy; but an Aſſumpſit is an Ackion of an interioz 
Nature; and if it will lie fo2 this Duty, then the Duty it 
ſelf is in its Nature 'fnferio2 to a Debt on a Bond, which 
Debt muſt therefoze be paid by an Executoz befoze this 
Duty, but this would be very ſtrange, becauſe the: Fine 
iſſues out of the Lands, and is meerly in the Realty. 

be likewiſe held, that Debt would not lie fo a Quit-Rent 
{Nuing out of a Copyhold, but Eyre Juſtice doubted of that 


Hatter, and cited Ognell's Caſe, and Vel. 135. that a 4 Rep. 49. 


Qui-Rent is not within the Statute 32 H. 8. cap. 37. and 
therefoze an Executoz cannot bzing an Aﬀfon of Debt kor 
the Arrears; and the laid Judge farther ſafd, that this Du . 
ty was of the ſame Nature as a (A) Relief fog which an 

Ailumpſit will lie, and fox the ſame Reaſon it will lie 


A) Debt will not lie unleſs by his Executors. 1 Inf. 47. 6. 
will not lie for a Relief by the Lord himſelf, 1 I 
N 2 ko 


: 


. 


[ 3. 
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Caſe iſſuen out of the Realty. | 
But Judgment was given fo2 the Plaintiff by thyee 


Judges agaſnft the Opinion of the Chief Juſtice. 


- Parkinſon's Caſe. 


2 8 Andamus tu reftoze Parkinſon to a Fellowſhip in Lin- 
Comb. 143.8. C LIV I coln- College in Oxford, ho was aitually poſſeſſed of 
the Freehold of his Fellowchip there, but was expelled; 
.. by all the Court, that a Mandamus fhould not 
— be granted to reſfoze a Fellow oꝛ Member of any College of 
Comb. 279. Scholars 02 Phyſick, becauſe thoſe are pzibate Founda- 
tions, and governed by particular Laws of the Founders; 
ko which Reaſon this Court cannot take Notice of their 

pzaivate Opdinances. 

Belldes, every Fellow of a College when he is admitted 
to a Fellowſhip, he accepts it under ſuch a Condition, that 
he chan ſubmit to the Government of the Uiſito2 of that 
College; and that if any Jnjury is done to him by an infe- 
rio Dfficer, his Remedy is by way of Appeal to the Uiſito2; 
for this Court hath no Power to intermeddle; and the 

Low Chief Juſtice Hake was always of that Opinion. 

The Law is the ſame in Caſe of an Hoſpital, and Dr. 
Merrick's Caſe, who was one of the College of Phyſicians, 
was adjudged accozdingly, and ſo was Aylofte's Caſe, = 

® 1 Mod. 82. And Holt Chief Juſtice cited * Appleford's Caſe, which 


1 Lev. 23,65 mas a Mandamus to reffoze him to a Fellowſhip of New- 


— 3 100. College; the Return was, ſſ. That by the Founder's Laws 


Sid. 9%. 158, 346. they might expel any one who had committed an enozmous 
| I 5 . Crime; 


c— — — — — — — — — 
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Crime; and that Appleford had committed an enommous 
Crime, and therefoze they expelled . that he appealed 
to the Uiſitoz - wha: was the Biſhop of Wincheſter, who 
confirmed the Expulſion; and concluded to the Jurisdition 
of the Court; and this was held a good Return, _ | 

it did not mention what Manner of Crime Appleford 

. committed, ſo that it might appear whether be was law- 
fully expelled, 02 not; ka it was not neceſſary to mention 
the Coin, N the Court had no Authozity to inter- 

ddle . | | bh +. 

"Ind the Chief Juſtice ſaid, that the Colleges in the Unt- 
verſities were Lay-Corporations, and that the Founders, 
their Heirs and Succeflozs, are Ciſfitozs ; but where the 


Brandlin verſus Millbank. 
EBT againſt the Defendant as Heir; who pleated in 


and the Plaintiff had a Aerdiff; and general Judgment in => 1 

C. B. and now upon a UMrit of Erro in B. R. it was in⸗ 

ſiſted fo2 the Plaintiff in Erro2, that the Judgment againft ; 

the heir in this Cale ought to be ſpecial, (viz.) of the} + Ge 436: 

t Lands deſcended, and not general, as herr. W. Jones 88. 
But on the other Side it was lald, that this Point was 

well ſettled in * Davis and Pepy's Caſe, with which the Re- * Plow. 445. «. 

gifter agreed. | Regiſt. 140. a. 
The Court referred to Roll's Abr. Tit. Heir, where it was cur. 

full in this Paint; and that there were ſeveral Judgments 

recited, and likewiſe if a ſpecial Judgment ſhould be given 

in ſuch Caſe, it would be Erro2; and a Diſtin#ion was 

made between Debt and a Sci. fa againſt the Peir upon A Scire ac 

Judgment had againſt his Ancefto? ; z ik in a Sci. fa. the | 

Veit plead a falſe Plea, and tis found againſt him, yet the 

Judgment wall be of the Lands deſtennen onlp, fo? the 

Crecytion in ſuch Caſe ſhall be upon the — — 

againſt the Anceſtoz, and nat upon the Jungment in the . 

Si, fa. quod habeat Exegutionem, becauſe ſuch Judginent * Popb. 17,153 

did not alter 02 enlarge the firſt Judgment; and ſa it was! ©». 9e, 

adjudged in the Cale of * Bowyer verſus Rivett, - Jones $7: 
The Judgment general was affirmed. | Palm. 419. 


Bar, that T. S. who was likewiſe jointly and ſeve — 
rally bound with his Anceſtoz, $6. JR the Money; the : 
Plaint(f replied non ſolvit, upon which they were at Jſſue , * 5 8 


. . — —— 


* — — — — — 
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; The King verſus Fairfax. 

1 to remove an Order of Seffions, by which 

the Oꝛder ok two Juſkices was confirmed upon the 

Application of the Overſeers of the Poo2, fo2 putting an 
Appꝛentice upon Fairfax againſt his Mill. 54 

Juſtices have Power Nota; This was a general Ower without mentioning 

to Place Baba what Trade or Profeſſion Fairfax uſed ; aud how ik was 

the Conſent mobed to quaſh it, becauſe the Juſtices had not Power by 
_— but the Statute 5 or 43 Eliz. to impoſe an Apprentice 103 
not a Tradelman. her againſt his Wl ; for by the firff Statute" ehe Julti 
ces have only Power to bind poo? Childzen to Husbandry; 

but by the later Statute they may bind them to Trades, and 

fo2 that Purpoſe they have Power to raiſe a Stock by Way 

of Aſſeſſment upon the Pariſh, of which there would be no 

Occaſion, if they had Power to bind them out without 

* This is now reme- Money, and the Statute 1 Jac. 1. cap. 25. par. 3. was 
died by the Sttute. eiten, and that there was no other Statute concerning the 

Diſpoſing and P2oviſion 'fo2 the Poo2; and that neither of 

theſe Statutes gave ſuch an arbitrary Power to the Juli 

2; ces of Peace as to Place an Appꝛentice on a Maſter with- 

Stat. 8 &'9 W. 3. gut his Conſent; and that it would be very inconvenient if 

v. Laws re. Pouſe-keepers ſhould not have Liberty to chooſe their own 

lating to the Poor. Servants; for then a Thief, a Leper, oz an Enemy might 

fol. 201, 203, 205. he {mpoſed on them 

That the Reſolutions of the Judges, as mentioned in 

Dalton, were not their Reſolutions, as Juſtice Twiſden of- 

ten declared in his Life-time, to which Juſtice Dolben now 

- replied, that they were the Reſolutfons of the Judges, and 


3 Mod. 
1 Show. 
Comb. 1 


8. C. 
76. S. C. 
64. 8. C. 


good Law. IN 
Econtra. Thoſe who argued fo2 the Oꝛzder very much relied upon 
* Raym. 65, 66. the Judgment in that Caſe repo2zted by Raym. which was 


The King ver. Gil the -verp like Caſe now in Queftfon; and Sir Bulſtrode 
Whitlock's Annals, fol. 16. was cited in Point, and that 
the conſtant Pzattice-all over England had been accozding 
to this Dyder. 11 | 
Curia. Holt Chief Juſtice was againſt the Oꝛder, and was clear 
i 2 that the Juſtices of Peace had not ſuch a 
ower. 
But the other thꝛee Judges againtt him, upon this Dif- 
ference, (viz.) Chat Juſtices of Peace cannot impoſe an 
Apprentice on any Tradeſman againft his Conſent ; = 
| I | . 


th e * 
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"it affels ond ralſe Dome do bind jim our; but that they 

hay Powee to impole an Apprentice in Husbandry at theit 
Bilteetion, whether the Husbandman confentep; 82 not. 

wever, detauſe it was not ſet foazth in this Oder, that 
Fairfax was an Þusbandman, o2 that the Appyentice was 
bound to Husdand2y, l chat it might appear he Bot | 
unn nn 99 


Duppa verſus Gerrard. | 


IR Tho. Duppa, und others, Gentlemen fithers, 
vaſly Caſters to the King, bought an Alm 
inſt the 222 in which they declaten, that all 
n Athers, dafly Matters, &c. Time olit of 
uſed to habe a Fee of 5 l of evety.Þrrſog 
y accepted the Honout of Knighthood; un that 
Defendant * firch a4 Day) had voluntarily 


"IT 1 
ec 


any 


8 
22x 


8 


knighthood became fnvebter to them in 5 1; 
MI "verdtion — —— 
to pay the ; which he han not perfoxned. 

And upon a emurrer to this Declaration, it was ad- 


that this Aﬀion. would lie oz 
ua Ge Planets hay Jayne. OE 


Chertle verſus Lees Trin. 1 N ln 
J. X. Kot. 107. n. r= 


fv top Bret he ee e 
L non 2 >, which began on the ED 
Dey of Ap eſpaſs wos latv to be done in 


Viz. 196 the 4th 9 of K. James II.) 
tier 255 ne (vi of his Lanvs —— 8 2 

(which was after the Beginning of Editee-Tery) to 
which the Decfaratfon vid relate, us it appears ſopra, 2 65. 


mencement of the Atton ; and rhe Declaration dos con 
une contra page aper Da. Regis & Dog. Tanga wer, OR 
The Detendant pleadey « frivotous-'Bae, tw! which. the © Has 
Plafntiff demutred ns ana 
that the Declaration was M,- fog that the Phaintiff.hod vs- 24 
clated foz Damages unto a after the Action —_ 


— 


= 
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ced, which ought not to be, and had concluded his Decla- 
ration {ll ; fo2 it ſhould be contra pacem nuper Domini Re- 
gis only, there being no Continuando of any. Treſpaſs laid 
in the Time of the p2eſent King; and ſo is the Caſe 2 Cro. 
377. in Point. : 

Ecentra for the lan. On the other Side it was lald, that the Default: in the 
Per quod, and alſo the Concluſion of the Declaration, 
(viz.) contra pacem Domini Regis nunc, were Surpluſage, 
and therefoze ſhall not weite the Declaration. See 2 Cro. 
377. in Point. 

Holt Ch. Juſtice told the Defendant” 8 Counſel, that they 
came too ſoon oz the firſt Exception, becauſe the Jury 
might cure that Fault by a ſeparate Uerdi#, (viz.) quoad 
the Treſpaſs in the Month of October to the 17th of 
they allels Damages to ſo much, and the Plaintiff 
_ - releaſe the Reſidue; but ik the Uerdi# had been general, 
this would have been a good Exception afterwards ; and 
the Court held that Clauſe contra pacem Domini Regi 
nunc meerly Surpluſage, and therefoze ſhall not pꝛeinditce 
that Matter, which without it was ſufficient. 
The Plaintif en the Bar n frivolous. 


Ranlinſon verſus Onett and Benſon. Paſch 


1 Will. & Mar. B. R. Rot. 281. 


Hege, des dgoinft two Defendants, who-both plead 

in ok dls of the BUl, fo2 that the Plaintiff had 
Afton of = PH. Bill of Treſpaſs here depending, againſt the De: 
e Fendant Benſon: alone, foz the ſame Treſpaſs; and ſo peti 


—— 
- 


1 Show..75. 8. C. judicium of this Bill pending the other; 
Comb. + 2 C And upon a Demurrer to this Plea it was objefed, that 


it was fil; foz it tis any Plea, tis only fo2 Benſon, ont 
1 43, ok the Defendants, and not fo2 both; and fo2 this 
the Caſes of Miſnomer of one of the Defendants were d, 
which cannot be pleaded by the other joint Dekendants, be⸗ 
caule it abates the Mrit quoad him who was miſnamed, as 
it hath been often adjudged. 
Econtra. | bop was argued that S Plea was good and well plead- 
„ Heb. 137, 250, £0», And ſhall abate the whole Bill; and foz Authozities in 
Winch En. 592.8 „Dean he Cates in the Margin were cited. 
Ferrers »er. , And Jullice Byte cited a Caſe in Cro, Eliz. 667. which 
9 de deln to be-the ſame n wich the want * 
Ratti 


4 
* nd 


of 
# 
44. 


#7 
> 


FEW 


"Tp chat wog a Plea in Bar, afid nor in Abacerfiene ap 
cw le Ch. Jultioc dubirabet; but the other thzte Judges 
inclined, that the Plea was good as to both the 2 
pants. / | 


Arſon Piper libelled in the conſiffozy Court of Exon d. z Ned 255. 
gainſt one Broad foz a Mortuary; and now if was ere 
moved fon a Prohibition, upon ſugiteiting the Statilt# 2 1 Comb. 116. S. C. 
H. 8. cap. 6. concerning Mortuaries, affedging aifo, that 

there is no peculiar Cultom within the Pariſy of, &c. ts 
have Mortuaries; and that a Prohibition will lie in flich 
See Cro. Eliz. 151. 


8 I wo. td 


Econtra. 
12 Co. 76. 


t 


Þ? 


Stat. Articals Cr. 
? a. 


Stat. Cireumſdede 
0 
tence, where if wound ite befo2e ; and fo? this Pwrpole the bent e. Ober 
Cafes likewiſe in the + Margin were cited. F . 5rd, 


The Court, upon ths whole Matter, was doubtful, e. 
ther a Pꝛohibitton would lie fox a Mortuary; therefore, fot 
* this Point, they avvifed the Pefenvant to accept 
of a Declaration upon the Pꝛohlbition; and thereupon to 
demur, that the Matter might be ſolemnly debated. 


Coleman verſus Sherwyn. 


N Covenant, the Plaintiff veclared; eum peri quod} 1 Salk. 137. 8. C. 

dam ſeriptum factum tam ſigillo 1 2 quam _ +." >a 
bgillis quorundum- Edvardi Dover. & Johannis tild f in Law dull be joint 
g lat. agreat. fuit per & inter partes prædict. & teſtatum en- Cen not. f 
tit quod predia Sherwyn Dover & Ensſſeld in eonfide- ; Naa, 334. . 
ratione redditus reſervat. dimiſiſfent conceſſiſſent & ad fir . 
mam tradidiſient & uterq; eorum dimiſiſſet, &. ſuch Lands 
da ſeven Pears, and the Plaſntif proteſtando, 2 

D 
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had perkozmed all the Covenants on his. Part, &c. the 
Defendant had not perfozmed any on his Part, & in ſacto 
dicit quod the Defendant Sherwyn aud one Heyward, by 
his Command, after the Demiſe, entered on the Lands 
demiſed, and turned the Plaintiff out of Poſſeſſion, 8 ulte- 
rius in facto dicit, that neither Sherwyn, Dover 02 Ensfield, 
nec aliquis eorum fuerunt vel fuit ſeiſit. de terris, &c. tem- 
pore dimiſſionis nec habuerunt nec aliquis corum habuic 
any lawful Power to demiſe, &c. but that one William 
Co. Ent. 111, 112. Ensfield was ſeifed in Fee of the Pꝛemiſſes befoze the 
| Leaſe made, &c. | | 
The Defendant, after Oyer of the Deed (which was a 
Deed-Poll,) pleaded thus: ſſ. Proteſtando, that (the De- 
kendant) did not enter into the Land demiſed, noz was 
poſſeſſed thereof, pro placito dicit, that Sherwyn, Dover 
and Ensfield were ſeiſed in Fee, &c. at the Time of the 
— eo e to —1— — ut ſu- 
pra, (viz.) a - &c. Ablq; hoc, that Sherwyn - 
ward per ejus mandatum, after the Demiſe, &c. _ 
on the Lands, o2 turned the Plaintiff out of Poſſeſſon, 
, SY and abſq; hoc, that the ſaid William Ensfield was ſeiſed in 
Fee of the afozeſaid Lands, as the Plaintiff had declared, 
| Et hoc paratus eſt verihcare. 
And upon a ſpectal Demurrer, , foz that the Defendant 
had traverſed Matter not traverſable ; | 
| Holt Ch. | Juſtice, upon opening the Batter, ſaid that 
* 1 Roll. Abr. 520. this Aﬀion was bzought on a * Covenant in Law made by 
— hag Holder v. the Mod Conceſſi; and it appears here, that the Demiſe 
2 Band, 234. p. 3. Was 2 joint Demiſe made by the Defendant to Sherwyn, 
1 Brownl. 23, Dover and Ensheld; and therefoze this Covenant implied 
by Law, ought regularly to be joint. 
Curia. Sed per Curiam: Jn ſuch a particular Caſe as this is, 
where one of the Leſſo2s had atually done CUArong by his 
Entry on the Leſſee, without the Aﬀent of the others, the 
Covenant in Law ſhall not be taken to be joint, ſo as to 
charge the other Leſſoꝛs with this Perſonal Wrong of their 
Companion; fo2 tis unreaſonable, that the Innocent 
ould be puniſhed with the Guflty; therefoze as to that 
Breach, (viz.) the Entry of Sherwyn, and turning the 
Plaintiff out of Poſſeſſion, the Aﬀfon is well bzought a. 
gainſt him alone. | % 
But as to the Two other B2eaches aſſigned in the Decla- 
ration, this Adion of Covenant ought to be bzought againf 
the Leſſo2s, fo2 as to that Purpole the Covenant in 15 
1 


5 


A 
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jalyt, not ſevetal; ko in ſuch Caſe there is ng. particy- 

lar perſonal Tort dane by one mox/than the other; and ir 

ſeveral Aﬀfons fhould be permitted in fuch- Caſes, the 
laintiff would recover Damages two o; thꝛee Times fo? 
e ſame Ching. „ cb 


Croffe verſus Hunt. In G B. 


Effet: 


God, That he had taken the Plaintiff to be his Wile, as 
ſhe had taken him for her Husband; and the more to con- 
firm the ſaid Plaintiff, that he had no deſign but t0 perform 
his promiſe aforeſaid, he (the ſaid Defendant) obliged him- 
ſelf by the ſame Deed to pay unto the Plaintiff 200 l. if he 
ſhauld happen to be ſb baſe: as to be warſe than his Word, 
and that if he did not pay it when demanded, ſhe (the 
pony ſhould have good Right to ſue and recover it by 
Law, Or. 


EBT upon a Specialty fo2 2001, which was to this where 2 Traverſe 


| upon a Traverſe ſha! - 
ſt. That the Defendant. did declare from his Heart before 88 


Che Beach alligned wag, that ſhe han tendzed-herſele 


ta marry the Defendant, but that he refuſed, aud after- 
warda married another Woman, per quod actio accrevit, 


&c. | 01344 ho 
The Defcnyaut pleaded, that he after the Waking the a · 
foxeſaid Uriting obtulit ſe ta marry the Plaintiſf, and the 
refuſed, abſq; hoc, that he refuſed to take her fo2 his Wife 

befoze the had refuſed to take Him fo2 her Pusband. 

The Plaintiff replied, that che tendzed herſelf to mar- 
ry the Dekendant, and he rekuled, abſque hoc, that the De- 
fendant offered himſelf to marry the Plaintiff, & hoe, 8c: 

And upon a Oemurrer to this Replication, it was in- 
ſited foz the Defendaht, that the Traverſe in it was ill, 
becaule ſhe had travepyſed that which was the Inducement 
of the Traverſe in the Bar; ſo that tis a Traverſe upon a 
Traverſe, which the Law will not allow, 

Beſides, the Moꝛds of this Deed are in praſenti, and 
not executozy, but declaratszy-of an At executed. 


On the other Side it was argued, that the Wozds iu g-: tu run 


this Deed are ſufficient to create a Contract, and that of 
the higheſt Nature, fo2 God is called as a Witneſs to it; and 
thele Tloꝛds cannot impazt any other Senſe, but only a 
Contract to marry the Plaintiff. | 

O 2 That 


if f* N 
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That the Traverſe in the Bar is ill, becauſe tis too 
large, fo2 the Defendant had traverſed moze than was al⸗ 
* in the Declaration. 1 3 
fl. Abſque hoc, That he had refuſed to take the Plaintif 
for his Wife before ſhe had refuſed to take him for her 
Husband; ſo that he intended to make this Circumſtance 
of Time Parcel of, the Iſſue; whereas there is no ſuch 
Circumſtance alledged in the Declaration, no2 any Ar- 
mation, that the Defendant had refuſed befoze the Plain- 
tiff had refuſed; and therefoze becauſe the Traverſe in the 
Bar was idle and frivolous, the Plaintiff might well tra- 
| verſe the Subſtance of the Batter of the Bar; and of this 
| | Opinion was the Court as well to the Pleading, as to the 
=_ . Matter in Law. | | | 
Judgment fo2 the Plaintiff. 


Smith verſus Pierce. Trin. 3 Jac. II. B R 
: Ror. 1160. a 


| Where a Term for 17 a ſpecial Aerdict in Ejetment the Caſe was thus; 

babe where nee, 1 fl. The Jury find that Robert Baskett was ſeiſed in Fee 

3 Mod. 195. 8. C. Of the Lands now in Queſtion; and by his laſt will he de⸗ 

. 5. © viled the lame to fir Truſtees fo2 99 Pears, to the Intent 

V. Ie % and Purpoſe to pay all his Debts and Legacies, -which 

1 Sid. 349, 458- being pald, then to remain to his Brother John Baskett in 

i Vent. 55, 80, 88. Tail; Mꝛobiſo that if the ſai John, oz his peirs Bales 

ſhould take upon them to pay the ſaid Debts and Legacies, 

oz ſecure them to be pald, that then upon the Tender of 

10 8. to the ſaid Truſtees they ſhould aſſign all their Inte: 
reſt, &c. to him. 

The Teſtatoz died, and John Baskett entered with the 
Aﬀent ok all the Truſtees, and ſold Parcel of the Lands, 
and with the Boney paid all the Debts and Legacies, ex- 
cepting 181. Legacy ſtill unpaid, and never demanded, 

- Afterwards the ſaid John Baskett made a Leaſe of the 
Lands ſeverally to diſtfnt Tenants, and during theſe Un- 
der-Leaſes, the ſald John Baskett and his Wife by Jnden- 
ture covenanted to levy a Fine of the Pꝛemiſſes to the Ut 
of himſelf fo2 Life, then to the Ale of his Mike fo2 Life, 
then to his right Pears fo2 ever; and afterwards a Finc 
was levied accozdingly; then John Baskett died ſeiſed, and 
his Mike ſurvived, and entered, and was ſefſed, and ſo 
continued fo2 eight Pears, and then ſhe died. The 

* ; 


þ 
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They find that there was not any Entry or Claim made 

by the Truſtees, during the Lives of John Baskett and his 

cite, and that Elizabeth the lte of the Defendant Peirce 

is the Daughter and Þeir of the ſaid John Baskert, and that 

ſhe entered, and that afterwards the ſurviving Truſtees 

entered on her, and aſſigned their Jntereſt to one Adams 

who is the Lefſo2 of the Plaintiff, | _ EF 
Thoſe who argued fo2 the Plaintiff mave this ſingle 7 . Plainif. 

Queſtion, (viz.) Whether the Term for 99 Years, was bar- _. 

red by this Fine and Nonclaim; and thereupon the only diC- 

putable Point was, whether this Term was deveſted oz 

diſplaced by the Entry of John Basket the Deviſee. in Re- 

mainder, 02 by any other Ak, Matter oz Thing by him 

done 02 permitted to be done after his Entry; fo2-if the 

Eſtate of this Term was not turned to a Right at the» „ rep. 104. i 

Time of the Fine levied, it muſt be admitted, that the Fine Margaret Podger's 

was no Bar, as it was adjudged in the Caſes in the , 6, Sey 

Mar gin. | | — 5 
And it was argued that the Entry of John Basket was 

not ſuch an Entry, which would diſplace the C &c. be- 2 Ing. 517. 

cauſe the Jury found that it was with the Conſent of all 5% 75: 

the Truſtces of the Term ; and an Entry by the Content ot 

the Parties makes a 12 at Will; and if ſo, ot Join 

Basket by his Entry became Tenant at Mill to the Truſtees. 
That the Boztgago2 is Tenant at Will to the Boztga- 

gee paying the Intereſt, and tho' he makes Under-Leaſfes, 

02 a Settlement upon the Marriage of his Son, and there- 

upon levies a Fine, and the five Pears paſs without any $a. 4 

Claim; pet if he continue to pay the Intereſt, this Fine 

ſhall not affect the Doztgagee. | 
The Caſes in the r Pargin were likewiſe cited to p2ove + cro. cu. 30s. 

that an Entry (where the Allent of the Parties appears) W. Jones 315. Blun- 

makes only a Tenancy at ill, and not a Difſelfin, but 7% 2 . 

only at the * Elefttion of the Leſſoz, and not of the Leflee * Dyer 61, 62, 173. 

at Will. * Rep. 28 5. 


Now the Bargain and Sale ot Parcel, &c. made 1 
John Basket, ut ſupra, deveſted nothing, becauſe ſich a 
Conveyance conſiſts only in Contract, and nothing moze 
paſſes but what the Bargaino2 had a Right to ſelf; then as 
to the Baking the Under-Leaſes, nothing is deveſted there- 
by, becauſe there appears to be no ill Intent in John Baſ- 
ket, and 'tis the Intent of the Parties that makes the 
Tort; and if the making theſe Cnder-Leaſes ſhould be ta- 

ken 
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den to. be a Deweding then the Cinder · Cenants will be 
Tort· feſors nolens uolens 1 0. mn nie ee 
1 Leon. 121 hoer, he who enters on Lands, and claims nothing 
Ties ©. dut iu Vente, is not a Dillcifor, hut at the Eioftiqn- of 

Ral 3.57 the right Pwner//and not at ide Eleftion-of bim ide 

ag 5:00 1008 10h 


my 62 #30" 


e. 7. mne the Er ))) 6 5355 
— 1 


— — 


15 
2 


2 


Lit. ſect. 588. Auma A 
3 Reps n. be, . Bull, 131, 139- Sil %%%... 
Ecoutra for the De. "Jt ag d fo? the Defenvaitt, that ches Fine was a 
5 Rep, 124. to the Term both within the Toros and the Inten- 
10 Rep. 5 on of the Statute 4 ki. 7. and alto upon the Authozity of 
52 55 Cafes adfunged upon that Statute,” out of which 
e are but thꝛee Savings. | hh JH 
: tl. Firt, Wherethe Party, who had a Right to Claim, (s 
Ander any Ancapacity, as a Feme Covert, 01 an Infant, Ge. 
..) Where the Fine is levied by Fraud, Sec. & pantes 
iris nik habuerunt, neun e e 
0 Where the Eſtate was not turned to the Right at the 
fe of the Fine levied. _ „ TO 
Cro. Car, 5g ; Butt there are none of theſe Cirtumſtantes in the pzinei- 
pal Caſe, foz.quoad the Incapacity, Ke. tis not pꝛetenden 
dut that John Basket was tapabte, &c. then wy the Ju⸗ 
ty having not found any Fraud, none ſhalt be intended, ko: 
ſraus non eſt præſumenda. | 

And as to the Eftate being not turned into a Right, it 
was. argued, that a Fine is in Nature ot a Feoffment on 
Record aud dis to all Purpoſes equivalent to a Feof- 
ment, and therefoze this Fine had transferred as well the 
Eſtate at will as the Remainder ; koz a Fine cannot ape. 
gte by Fraitions. ke bar one Effate, and not another of 

tte fume Cognlfoz, and of the fame Lends. 
-_._.*Sqztover, ik nothing which the kald John Basket had 
duo in dis L (fe-time, hall be taken ag a Diſſeiſm, ſo as 
_ © _ eo veveſt this Term; yet it would be very ſtrange if the 
Entry of his Widow, who came in as a Purchaſer, and 
Aalen the Freehold, and enjoprd it fox her Life, if this 

e 


$235 28. 


I | Holt 
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— 
Holt Ch. Juſtice. tUbere a Term is attending on an In- : 
heritance, and the Lefſoz\0z Purchaſer levies oz accepts a 
Fine of the Lands, the Truſtees of the Term are 
barred, and can never afterwards claim any Thing; but 
the Term is not lo barred, but that puiſne Jfieum- 
[rances may be let in upon the Purchaſer fo2 a Fine ſhall 
bar no Eſtates but thole which were intenden by the Par- 
ties to be barred, 
Adjournatur, + n aut 


DE 
Term. Sanct. Hill. 


Anno 2 Willi. & Marie, B. R 


- 


_ - — 


1 


Whitehall verſus Saves: Trin. OE IL R N. 


Rot. 0g. 
2 a — in Tower, the Caſe was 1 2 
7. Due Matthews died Inteſtate age, 15 25.8 C 
the Defendant Squire being related to him, I Tov, wht 
ing of his 'and tat pe fee, the . to 1 what not. 
foz his Funeral, and pron would be im / Sinner 1 
burſe him. ; Danr: 373- Þ 3. 


. Plaintif, in Putſuance of the lain Reguett, buried 
the Inteſtate Matthews; a 22 kound by a Jury, that 


the reaſonable Charges of the Funeral was _ after- 


104 


— 
aintiff and the Defendant came ta an Account, 
bay ted mtr — delivered a/'Gelding' to the 


- hall and Squire, and there is no Reaſon that this Caſe 


- &c. what ſhalb be recouped to him 


400 gibs r Evivence the Payment of f Bebe, but he can- 
JC 


wpincigab Cate, (viz.) that the Plaintiff cannot maintain 
—— — 'tis-direty agaififf his on Agreement 
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Alntitk, wbith was the of the Inteftate Matt 
2 this 1009 fo be in LE r of the Charges 
cepted- as ſuch; but afterwards he 

the faid Jnteftote, and tyought an Aden 

yer aguinſt Squire, fa the afozeſaid "Serving en fo deli. 
vered and accepted, as afo2eſatd. 

And the Queſtion was, Whether this Sale and Delive. 
ry of the Þozſe was a Converſion, 02 not. 

Holt uſtice held, that this Ackion of Trover was 


Pal i oll that all that can de ubiedten againſt it is, th 


that the 
Particeps criminis, but that makes no Die. 
rence; foz tis clear, that if a Stranger, who is a third 
Perſon, had taken out Letters of adminiſtration, the fc: 
tion would lie againſt the Defendant by ſuch an Admini- 
ſtratoz, notwithſtanding all the Dealings between White- 


ſhquld differ, becauſs-now the Plaintiff is as a third Per- 
ſoz agdibef 3 and Bal recover, in 


ben dend e tio Law, * where Trover is bzought by 
a rightful Executoꝛ o2 Adminiſtratoz againſt an Executor de 


ſon ton be cauggt: plead Papment: of Debtg, &cc. to the 
Calne, &c. C a ben the je Goods, &c. in. Sa. 
* of the Debts, becauſe no Man ought to obtrude 


bimlelf upon the Office of another; nevertheieſs, upon the 
neral Jſue-pleaded, ſuch Payments ſhall be recouped in 
amages, as where the Diflefſo2 hath paſd —— 
ſiſe bzought againſt him hy the Aiteite 

But | an AFion by a 1 ix againſt an Executor de 
ſon tort Defendant may plead Plene Adminiſtravit, and 


uso other Judges: were of a contrary in the 


and Contra, and the Plaintiff himſelf ig Particeps crimi- 
nis N an Thing i dont amiſs; wherofd7e''tts not rea- 
fonable that he ſhould be allowed to bꝛing an Aﬀon againtt 
the Defendantfoz doing a Thing to which he not only con: 
ſented, but ſolntly aner therein with the Detruvantz to fo2 he 
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vid no moze but-only deliver tue Daze, und the Plainti nf 


accepted. and recet and ſtill retains it. 
Judgment tor the Detendant. 


- 


Patiton verſus Terrenants of Hall. Trin. 1 Will. 
& Mar. R N. Rot 430 | 


Homas Panton Obtained a Jungment, Trin. 17 Car. 2. e 
in B. R. agalnſt Benedi& and John'Hall, fob 2500 L. I ht ap 

and 41. 16s. Damages; afterwards, (viz.) Anno 1 Jac. 2. and one of them dies 

Benedict Hall died, and betoe Exetution executed Tho- before Execution, the 

mas Panton died/Jniteſtate, and Dorothy Panton (the Pinin- , eben 

tiff) adminiſtered, and bzought a Sci. fa. againſt the Þeſr and = Daov. 52. pl. 8. 

Tertenants of Benedier Hall, to have Execution of the 3 f, 2 5 

| Judgmeen — — — directed — the Sheriffs/0f 2 H. 7 ;. 

London, an in 2. Cro. Qr. 517. 

which a Nihil was returned. ＋ Won alk. Gor 

There upon a Teſtatum, that Bendi& Hall had an Þeir 
and Tertenants in the Counties of Gloceſter and Bucks, 
two ſeveral Sci. fa.'s were ſued out, one dire#ed to the She- 
riff of G. and the other to the Sheriff of B. and both return- 
able die Veneris 2 poſt tres Trinitatis. 

The Sheriff of Glouceſter returned Henry Hall, the heir Nw the Generality 
of Benedict Hall, warned, and ald A. B. C. D. tenentibus ofthis Rewrn ganas 
omnium terrarum & tenementorum prædidti Benedicti in Lands : And fee in 
E. F. G. H. in Balliva ſua die quo judicium reddit. fuit aut O. Ent. 621. a. 


aliquo tempore poſtea. | | — 326. 
he Sheriff of Bucks that he warnen A. Ter- the tis An 


tenant of ſuch Lands, 8c. in particular, &e. 


Some of the Tertenants appeared by T. C. their Attoz- 
ney, * & defend. vim & injuriam, &c. & petunt judicium de * This is not formal 
brevibus de Sci. fa. predict. ug that it was not commandey . . 14 
the Sheriff of Glouceſter by either of the ſatd Writs to warn 
the ſaid John Hall therein mentioned, unde pet. quod brevia 


3 &c. The like Plea by A. the Tertenant co. Ent. 620. 
The Plaintiff replied, that per aliqua præallegat. &c. 
brevia prædicta caſſari non debent, fo2 — 
(viz.) on ſuch a Day in Michaclmas- Term, anno 4 Jac. 2. 
the Plaintiff pzoſecuted a Mit of Sci. fa. upon the afo2e- 
lald Judgment againft the ſafd John Hall, and afterwards 
an Alias Sci. fa. &c. and two Nihils wert returned, 8&c. 
"ereupon the Plaſntiff had Judgment W 
{ ® 


L4 . 
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-2. I 
* 


againſt the Realty, and the Statute which gave the 
. did not bar the pzioz Remedy at Common Law 
on the Perſonality; and where a Judgutent is had agat | 
one who dies befoze Execution, a Sci. fa. will not lie againſt 
his beit and Tertenants until a Nichil is returned 
his Executoz, and ſo are the Caſes in the Margin. * 7 He 4. 31.8 | 


3- 29. b. 
ic. 2. 163. Bro. Stat. Mer. 43. 17 Ed. 2. 139. 24 Ed. 3. 28. t EA. 3. 33 Ed. 3. 162. 
2 But Dyer 207. Ko fr eo dt 1 Lev. Jo. Smart v. Ediun: 1 Keb. 92, 
123. 


And here the Perſonalty ſurviving, the Remedy to reco- 
ver it muſt ſurvive, and it was never pet ſeen, that a | 
Sci. fa. iſſued to charge the Lands of any Man dviſtin> from 
the Perſonalty ; thercfoze in this Caſe the Sci: fa. againſt 

ohn Hall was to revive the Judgment, foz which Purpoſe 
44 not neceſſary oz pꝛoper to join the Tertenants of 
Benedict Hall; but the Judgment being now revived, this 
Sci. fa. againſt his Tertenants is now p20per 


Ind as to the Exceptions to the Return, the Caſes in i 
the Margin were cited. 2 Brownl. pl. 292. 
But the Court held that the Return made by the Sheriff Curia. 
of Glouceſter, was inſufficient fo2 the Reaſons ſupra; they 
held likewiſe, that the Sci. fa. ought to be joint 28028 Job 
Hall the Survivoz, and alſo. againft the heir and . 
ene of Benedict Hall, becauſe the Judgment was 
t, 
Aud Holt Chief Juſtice ſaid, this was a judicial Writ, 
and might be ob. upon the ſubjet Matter, and the 
uh 3 he p2opoſed was thus: W 
That the Writ ſhould de againtt John Hall, to ſhew 
Cauſe why the Plaintiff would not have Execution a- 
gainft him de Bonis & Catallis, and of the Boiety of his 
Lands, and againſt the Þeir and Tertenants of Benedict 
Hall, to thew cauſe why. (the Plaintiſf) Gould not have 
Execution of the Bolety-.of the Lands of the ſaſd 
Benecie Hall, without mentloning any Goods ; quod 
A. 
And the Writ ſupra was quaſhed. 


Dd Lambert 
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— CCCCNnS 


Lambert verſus Thurſton. Hill. 2 W. & M. 
| B. R. Rot. 686. # * 


5 Mod. 275+ 8:C [* Treſpaſs by Way of Ouginal, the Plaintiff declorey 
I in this Fozm. | | | Y 

Trelpals wi & arms f. T. S. attachiatus fait ad reſpondendum C. L. de placito 

8 tranſgreſſionis & unde idem C. per W. W. attorn 

mages are laid under queritur quod Free IT. S. (on ſuch a Day, &c.) vi & ar- 

uum apud H. fregit, &c. and concluded ad 


Bar. 207 1.11, damnum ipſius C. 20 8. 
2 _ au upon a general Demurrer to the Decl it 


was objefted, that it appears upon the very Face of the 
Recozd, that this Court hath no Jurſgdi#fon of the 
6 E. 1. c. . Canſe; fo tis expyeſly enated by the Statute or Glou- 
_ ceſter; that the Stiperfo2 Courts ſhall not hold Plea of any 

. Treſpaſs under the Ualue of 40 s. 
2 Inſt. 312. To which it was anſwered, that this was an Aon of 
» Treſpaſs vi & armis, of which no inferio2 Court can hold 
* 2 Inflgnn, 4 and to is the Opinſon of my Lozd Coke expꝛely; 


eretoꝛe the Mod Treſpaſs in the Statute of Glouce- 
mut be intended a Treſpaſs without Force, of which 
this Court cannot hold Plea unleſs the Damages are a. 
bove 40 s. but if Treſpaſſes vi & armis are not puniſhable 
hert when the Bamag bs are under 0 they would be pu- 
niſhed no where; fo2 it appears, that ſuch Treſpaſſes with 
Force are not maintainable in an inferior Court, becauſe a 
Fine cannot be aſſeffed there, fo2 which Reaſon this Ercep- 


tion was diſallowed. | 

ve Cf oe fecon on was, that the Declaration 
was ill, becauſe the Attion was not bzought by Bill, but by 
Original; and the oziginal Writ was not 

in the Declaration, as it ought 
ourfe in the Court of C. B. where 
way ot Dytginal; and in this C 
tion is by Writ, and the Plal 
chiatus fuit ad reſpondendum ( 
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C50 which it was. anſwered, that iis Objeaion had 
been often made, and as often over-ruled, and held that 


this ſummary Way of declaring, &c. in Treſpaſs upon 


an Oziginal, is good, 
— Judgment was given fo2 the Plaintiff, 
nota. 


Cotton werſus Johnſon. 


which is a County - Palatine, £5 i» not a Cn 
Cambridgeſhire; and af. - a—_ but Royal 
in Arreſt of Judgment, Par. +70. pt. 8. 


But per Curiam q Ely is not a Coun Palatine, but on- * 2 Inſt. 223. 
ly a Royal Franchiſe ; and therefoze the Defendant cannot 9 — AI. 
— to the Jurisdicion of this Court, (viz.) That 1 
nds, &c. 02 the Cauſe of adion are, 07 did ariſe in Ely, Pot ;;4. 
fo2 that is only particular to a County Palatine, which Ely 
is not; fo2 the Biſhop of Ely can only demand Cogniſance 
— which is all the Franchiſe he hath as to this 
rpoſe. 


Ind ſuch are the Franchiſes of the Cinque Ports which 
are the lame with this of Ely; and tis uſual fo2 Appeals 
of Yurder to be dzought in this Court when the Fai was. 
committed. in either of theſe Franchiſes, and the 
here concerning Lands in Ely are good ; but tis not ſo 
1 Caſe that the the Jury ought 
n this at tho' ought 7. %%% cured by 
to have been de Vicineto de Ely, and the Trial was 1 
by Jeotaile * 16 & 17 Car. 2, 
445 Ann, 


Swift verſus Heath. A 2 Jac, II. R R, Rot. 
1189. 


PON a ſpecial Cervix the Caſe appeared to be as: Dur. ;7;. p. 4 
Ur any: * | 3 


Tf A. 
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Where he who had ſſ. A, had Iſſue B. and being ſeiſen of Lands, &c. to 
as Kerio null any x9 lg Wife, aum to the eie of the Body of A. Re! 
Death of Tenant for mulnder ober, &c. he and his 'Cife join in a Leaſe fog 
| — 2 Pears not warranted by the Statute, &c. then A. died, 
of Tenant for Liſe ad D. his Mido married again; then B. the Iſſue of A. 
this is no — *. who was but ſixteen Years old, and who had the Reverſion 
nuance, becau'® in Tail after the Death of the Wife, made a Feoffment with 
Co. Lu. 33. Livery by his own Þands to the Leſſee fo2 Pears in Pol⸗ 
1 ſeſſion, by and with the Conſent of the Þusband and 
. ite, Tenant fo2 Life, &c. and the Queſtion was, whe: 
1 Bl Now. 188. ther this Feoffment and Livery made by B. as afozeſain, 
Style 50, 159. (Who had only the Reverſion in Tail expettant upon the 
1 Bald. 162. Determination of the Eſtate fo2 Life, and made by and 
with the Conſent of Tenant koz Life, who had the imme. 
diate. Reverſion,) did wozk any Diſcontinuance of the Re: 

mainder over, &c. under which the Plaintiff claſmed. 
Curia. And per Curiam, ft was no Diſcontinuance of the Re- 
mainder over, becauſe B. who made the Feoffment had only 
0 a Reverſion in Tail expe#ant upon an Eſtate fo2 Life, and 
© Oat ſo no Freehold in him at the Time he made this Feoff- 
Rol. Abr. Tit. Ee ment; and tis a Maxim in Law, that he who hath no 
ment, 661. Freehold in the I. and cannot by any Means diſcontinue the 
. Eſtates therein, and fo2 this Purpoſe the Caſes in the 

Perk. et. 6153, Margin were cited. 

But then it was inſiſted, that the Uerdi# expꝛelly found 
that the Þugband and Wife who were Tenants fo? Life, 
and had the Freehold in them, oz one of them, did conſent 
to the making this Feoffment, which erpzeſs Conſent ſhall 
amount in Law to a Surrender of their Eſtate to him in 
Reverſion; and if ſo, then B. had the Freehold in him by 
ſuch Surrender, and by Conſequence this Feoffment made 

ll. bp bim after he had the Freehold, is a Diſcontinuance. 
Curia. To which it was anſwered, and ſo reſolved by the Court, 
that this naked Conſent of the Tenant fo2 Life, that B. 
ſhould make the Feoffment, did not amount to a Surrender 
of the Eſtate fo2 Lite; wherefoze it was adjudged, that 
the Feoffment made no Diſcontinuance; and thereupon the 
Plaintiff had Judgment. 


HUuggins verſus Wiſeman. 


plates, and the A Sſurpſit tog Labour and Medicines in curing the Dt 
r fendant of a Diſtemper, &c. who pleaded infra zts- 
generally, ſuch Re- tem viginti & unius Annorum; the Plaintiff replied it was 
. fo2 Neceſſaries generally; and upon a to this 
1 


2 080 _ 
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Anno 2 Willi. & Marie, B. R. 
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The Earl of Pembroke N 7 
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— amv now ſe was wen in Bebaif of the-Infant Daughs: 
-»” ter, tpat the Piaintick migbt be compellen ta ſue aut a 
Sci. fa. Againſt the Tertenants as well as againſt the De⸗ 
1e R, mandant; and that it was neceſſary fo2 him ſo to da, be-. 
Cro. Zi. 230. cuuſe the Tertenants 
Bridgm. 69. u without any CUarning to defend themſelves, 
A tas. have a Releaſe to plead; 
— 233. b. in in the Margin 


Econtra. On the other 

fa. in ſuch Caſes was only. d 
1 $id. 213. juris; and ſo it was hel 
2 5.70, 96. Lloyd's Caſe , — the 
1 Keb. 748, 80g. ey ery : 


the Terfenants,. 


intiff. 
1 — 


what ſhe thought fit 
Advantage of her Inkan y Cat 
ann oe 4 


but pet 


traowinary Caſe, fox they all knew how this Recover? had 
been contrived by the late Lord Chancellor Jefferies, 
Son marriev this Infant, and who now cl under this 


Aut "the Court awarded a Sei. fa. againſt the Tertt 
* Co. Ent, 233. b. NAants, quod nota; ine Law tn Erroz to reverſe a Fine. 


- Drake 


I 
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Drake verſus Cooper & a. 


Reſpaſs quare vi & armis the Defendants entered Where freral and 
his Cloſe containing 100 Acres, &. (in which yg dra 
Fair, Time out of Bind, had been kept on Michaelmas- canoe. 
Day) & adtunc & ibidem fregerunt & divulſer divers Booths, Dv. 2. p. 21. 
&c. ibidem ere. by the Plaintiff, fo2 expoſing Wares and A 143: 
Herchandizes to Sale there, bzought by. Perſons thither Swe , 43» 44, 302. 
reſo2ting, nec non eo quod (theſe Defendants) adtunc & ibi t 245 
dem impediverunt & diſturbaverunt the Plaintiff in erefing | n * 
other new Booths, 8c. fo: the Sale of Perchandize, by 366 
Reaſon whereof the Plaintiff loſt all the Pzofits of Pice 3 2M 322 
and Stallage. | — 4 

"Upon Not guilty pleaded the Plaintiff, had a Uerdiz, 
and now it was objefted in Arreſt of Judgment agalntt the 
Declaration, that the latter Part thereof, (viz.) The Di- 
ſturbance in building new Booths, ſounds- altogether in Caſe 
aud not in Treſpaſs, and therefoze 'tis. incompatible with 
the firſt Part of the Declaration, which is Treſpaſs vi & 
arwis ; fo2 theſe ſeveral Matters require ſeveral Judgments 
againſt the Defendants, (viz.) The firſt is a Capiatur, -but 
the loft is only a Miſericordia, and therefoze cannot be , 
joined in one Declaration. * h 

Sed per Curiam non allocatur; fog the Diſturbance, Sec. {s 
laid only in Conſequence of the firſt Treſpaſs, &c. and tis 
of the lame Effett as a Per quod in a Declaration, which 
is often uſed in Adions of 'Treſpaſs. vi & armis, to let in 
the conſequential Damages, &. and one Plen — to the 
Whole, fo2 if the Defendant had pleaded a Licence from 
the Plaintiff to enter the Cloſe, that would have been a 
good Juſtification of the Treſpaſs ; quod nota, een 

Judgment foz the Plaintick. I. 


Idee Herten in Atrett of Juvgment, foz that this We ts Cue of 


anon wag bzought by Bill, and the Entry on the f. Ten dre, 
+» Memo- 1 Show. 147-8. C. 


g 


tif declared, that-the Defendant falle &.malitioſe on luth; 751475 
ng a Bawdy- 1 Dany; 24, 85. 
ntiff) was ar- 2 

| raigned 
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raigned and tried, &c. Et inde legitimo modo acquietatus 
(via.) on ſuch a Day at the Seſſions held in the Old Bai, 
&c. which Day bf Acquittal was by the Plaintiff's own 
5 after Michaclmas Term began, of which Term the 
x as! 7 | 9h 4 
Do that this Axton was bzought befoze the Cauſe of gc. 
tion accrued, ko: the Bill and the Declaration relate to 
the firft Dey of Michaelmas Term, and the Acquittal, which 
was the Cauſe of this Acton, oz at leaff the Conſumma. 
tion of that Cauſe, appears to be on a ſubſequenF#Day in 
that Term; therefoze if the Plaintiff would have main. 
— = FR fo? _ _ 2 RE the ſame 
ntry ought to a ial Memorandum 
wie) Quod alias ſcil't die Veneris (02 any other Day) prox. 
* O- Menſe Michae poſt tres ſeptimanas Sanct. Michaelis, as the Caſe ſhould 
Lis. require; fo that the Cauſe of Aion might appear to be 
befoze the Aﬀion bzought. 
Econtra. Teo which tt was anſwered by the Plaintiff's Counſel, 
12 the Gerdict had cured this Fault; fo2 after a Gerdi 
Court will intend and take the Bill to have Relation 


to the laſt Day of the Term, and not to the firſf, ut Res 


magis valeat. 

Sat the Court was of another Opinſon, (viz.) That the 
Bill and — — — — ill — 1 oe! fo? ” 
MTS appears that laint no on on 
1 | firtt Dor of 5 Term, to which Day the Decla- 
2 Keb. 368. ration mut neceſſarily relate; fo2 the Term is in Lav 

„ © Cro. 384. Flat But" ig one | 

+ Hill. 25 Car. . d Holt Chief Juſtice cited a Cale between f Hutchinſon 

Rot. 1591- and Thomas, in the Time of Hale Chief Juſtice, where af- 

2 33 ter Gerdict it appeared, that the Cauſe of Acton accrewed 

3 Ked. 426, 491. on d Bap alter the Term began in which the Adlon was 
bzought ; and the Bill was of the Term, with'a' general 
Memorandum, ag in this Caſe; and it was avjudged, that 
_. = — non to the firſt Ao of 2 — 

o2e that Judgment was arreſted; an t was 

. 13,176. Fer the ppincipal Cafe; dut it bath bern Held good if Bail 

115 55 was filed after the Term began. | 

3 * $+ | "LITE, £441. ' 4 


Curia. 


, 


When nm. [-FPON mur on the Statute 0e/Weſtm. x. for in- 
2 U proving Commons, and apalntt towing. down In 


* 


what te a Man * 
i di ſuum 
_ eres it was returned, Wii dicunt ſuper ſacrum. = 
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quod ict T. S. (in the Inquiſition named) 1 die Au. 
guſti anno 3 ac." 2. & ſemper poſtea"hacuſque intereff, fut 
& adhuc intereſſ. exiſtit pro remanere cujuſdam Termini 31. 

& adhuc ventur & inexpirat de & in quodam 

unia communiter vocat 


- 0 
— 
* 


F 
ji 


535823 
12 15 

= 88 8 

8 


E 


ignoti ſopes, &c. di „&c. Anker dert. 
Exception taken to this finding ot the Jury, and 
the Return of the Inquiſition, was, fo2 that they nd and 
return, that T. S intereſſ. fut & exiſtit in the ſaid (Waſte 02 
Common foz a Term of thirty-one Years adtunc 
'-.- which: is too general and _ 

ath 


and 
might ha 
be may .. 


* 


2 


? 


885 


2 


5 


ZZ 


. i 
Curiam, 
f 


bage alone. $3" 1« 1 
e 
ge n | | 
de good; fo? that it was not neceſſary. to ſet foth | 
Ettte the Party d. wr 


Keil. 


Meredith verſus Allen. Hill: 2 Willi!” B. R. 


EBT upon a Bond fo; zool. the Defendant pzaped 
D Oyer of the Condition, which was thus, C. If the hers the Breach 
Ship, called the Crown of London, do and. ſhall fail from the ot be aggned. 
River Thames to rr 7 in France, thence to Genoa, 80s. 148. 8. C. 
thence to any Part of the Streights without Deviation, 


[the Dangers of the Seas extepted) and from thence 
| 22 E - return 


| | . 
2 'E — 2- 2 — — | 4 — | ; — 
116 Term: Paſch. 2 W. & M. B. R. 
Hob. 14, 198, 199, return/direQly to the ſaid River Thameg before the End. d 
1 88d. 180, 186,200. 1 Months; ge. and the Defendant do and :thall pay 10 the 
vel. 78. Plainti'1 80 l. wichin 20 Days aſter the Return of the ſaid 


+ 
195 ; 


an 
thecefore it was f that it was ill co that very 
don, like the common of Debt 
fypnanee"of an Award, the D 
made; the Plaintiff cannot join 
without ſ(hewing an Award, and a Beach 
which the Plaſntiff-may be intitlen to this 
* Hayman v. Ger- n Authozity in Point the Caſe in the Mat 
. „ Bony with-the like 
the pzincipal Caſe, and there it was adjudged, 
Plaſntiff muff amgn a Byoach in his Replication. 
But the Court was of a contrary Opinion, to; they 
that the Replicatfon in the Cale at Bat was ſuffi 
without aſſigning any Breach of the Condition therein 
they of their'own Knowledge were ſatisfied,” that the 
bb Hayman and Gerrard was not Law, nag taken to be 
en © of? ng - the Time when the Judgment in that Caſe 
was en. L 22 5 
Leh. ad. a e nd moxeaver, that the Afügnment of the Beach of a 
1232 laben Condition, &c. in the Replication was not neceſſary, but 
v. Guy. _ only in that angle Caſe .of Debt on a Bond foz Perfo; 
. S, mute de an Award. RS TITS 
3 Lev. 17. Sayer v. Nota ; The Plea in this Caſe was ill; fed per Curiam, 
Oben. if it had been good, the Replication likewiſe had been good 
without Ilgninent of any Beach; quod nota. 


Wuasgztroid bes Law. Hill, 2 W. & N B l. 
E . | „ 3 
e F FN an anten on the Caſe f diverting a Water-courſe the 
2 1 Phaintiff derlared, quod x Junii an. 4 Jac. 2. & 1 
aut Tn I 


57 
FEVE 


i 


: 


8 
ES 


S 
5 


; 
23 


E 
: 


RE 


282 


ſei fuillet & ave ſeiir e (in - Mot: 104 
ens G6 quodam meſſusg vocat . jacen — 4 _ 


can laco a | 
0 den Black Are & White Ace acer geen, 
M. ulq; ad 4 pred” vocat B. a tempore. cyjus me- 
moria hominum non exiſtit aſuexit & 
debuit, by which the Plaintiff had great Benefit as well 
fo2 wa . bis 2 as fo2 the Ale of bis Hauſe; of 
the Defendan non ignarus ſed mach inan 17 tha 
lane intenden to * the Plaintiff of the P2ofit of 
the Vater, ue ee In clauſi prad' -fodie & fecit 
cujus jus praretu tota 0s ua & curſus A qQue-pred* a meſſuagio 3 
przd* dive g uit 72 8 dra xii pr „ 
m off afi tl 0 3 2-29 
be Delendant leaked in Bit, gu. cla ge we edt 200 
Vlack Acre & White diſtant per-magn -lpaciam.-(vie) 
imiduun eee pred vocat ir 
em clauſa m uagium unt ſeparates terra e 
ne ” perſonar”/ſit y ; | b 


me 


an Dons by Rear e 
dule on e Dꝛou — 
that be is fol e of the Djoug 2 


and all thoſe whole Eſtate de had therein, _ had. 
2 uſeD ac legitime potuerunt adaquare a 


bis Cattie 


in claulis prædict fo) the & — — 

in nar cad — *. tune fuit, &c. fecit, &c. 
9 — N 
Pea dindgev 
mt Ke ran this Plea vette avotd- 
Alledged a the —— 

N abltane nd C 1 | 
ober S ea olany of this s Pics 

— * tion to make @ Ditch in dis — 


0 wk a and the Declaration: is bene 
founded an and one Pelcription pom 
agalnff ul GETS without a Traverſe. -: | 


* 


— — . 


118 Term! Paſch. 2 2 W '& NMI. BR. 


But the Court held, that upon the general Ide plead 
ed, had it bow 20ved that the Mater did not alwa 
düle, biit that it was uſhallv dai 


run to the Plaintiff's H 
ap in the Summer; 87 Pang un by the Cattle of the De 
28 in ſuch Caſe the Plaintiff would have Ss of 


** "4 


ipttom, —— 
The — — Judgment. 


60 


"The Chureſardens of Northampton” 3 Cale. 

1. [ 10 «&Þ * 21 

Mandamus io fear N — to-ſwear-tws Ebuteh⸗ warben choten by ih; 
_— by the Fart Pariſhioners of the Pariſh of St. Giles in the Town 
mon Righ SS Rn of — fo2 the Eine being bath 

t are re 

1 Ve. 115, 265 Uſugtly-choſen one of the Chirch-wardens,” but” at this 
2 Rol. 106, 107. Time he was under a Depzivation oz not taking the 
18 553. 589. Daths to King William and Queen Mary, und the Church 
5 Keda77 326,421 was: vacant; whereupon the Pariſhioners pꝛoceeded to the 
Salk % 43% Eleftlon-of two Church- wardens, and pzeſented them to 
545 be ſwoop buvthe- Regiſter of the Confiſtozw Court, being 
5 Mod. 325. a Friend to the-Gicar; refuſed to ſwear unleſs that 
1 — com ap the late Altar approved, be nominated fo} 


3 Lev. 362. Hole Chief Juſtice : Ot common Right, the choofing 
Church-wardens belongs to the Pariſhioners; tis true, in 
ſome Places the Incumbent chooſes one, but that is only 

Hardreſs 378. Daw- hy Uſage; and the Canon concerning the chooſing Church⸗ 

ſon v. Fowle. wardens is not regarded by the Common Law, this was 
the Opinion of the'Lowd Chief Baron Hale, as may be 
keen in the Caſe cited in the Margin. 

The 8 yowed granted. 


Knight 8 Donning ver ſus Cole 8 & ux*. Mich. 
s OÞt Will. & Mana, B. R. Rot. 516. 


Nein 

8 E Plaintiffs bꝛought a Sci. fa. againſt Cole and * 

Aas 01 . - Wife, in which they ſet fozth, thas Sir Sir Jo ohn Knight, 
Executor is no Bar to William\Byre, Eſq;/ and John Knight, Eſq; had lately in 
« Demand which be the Cuutt ot Ring's-Bench, and in the Reign of Kin 

iht. n Charles II. recovered by Bill againſt one John Lawſo 

1 Show. 150. 8. C. Eli 60061. und 161. 3's. 4 d. fo Damages, and that 
CPI Sir John Knight and William Eyre died; Jen 
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Jokn Knight ſurvived, who made his Wil, and thereby 
conftituted John Kent, Tho. Knight and William Donning, 
Executoꝛs, and died, the Debt and Damages upon the 


1 Lev. 101, 239. 
2 Lev. 210, 214. 


ſaid Judgment not being ſatisfied, &c. that John Kent and 3 Cr. 164. 755- 


the Plaintiffs pꝛoved the ſaid Mill; and afterwards John 
Kent died, and the Plaintiffs ſurvived, and then the laid 
ohn Lawford made his Mill in Writing, and made the 
fe of the Defendant Cole his Executrix, and died, the 
Debt, &c. not being ſatisfied; that the Executrix pzoved 
Lawford's Will, per quod the Plaintiffs being the ſur- 
viving Executozs of John Knight, who was the ſurviving 
Recoveror, pzap Execution againſt the Defendant Cole and 
his Mike the Executrix of Lawford the Recoverec, de bo- 
nis Teltatoris, &c. | 
The Defendants appear and plead, that befoze the Er- 
hibiting this Writ of Sci. fa. (viz. on ſuch a Day) the ſaid 
William Donning (one of the Flaintiffs) by his Deed of 
Releaſe now p20duced cognovit ſe habere recept. ſuper 
diem dat. relaxaticnis predict. de & ab prefat. Tho. Cole & 
Maria Uxore ejus executricis teſti. & ult. voluntatis Johannis 
Lawford Ar. defunct. ſummam quinq; librarum exiſten. lega- 
tum, Anglice, a Legacy, dat. præfat. Willo. Donning per præ- 
fatum Jobannem Lawford in & per Teſtamentum & ult. volun- 
tatem ſuam & proinde predict. W. Donning remiſit & relaxavit 
przfat. Thomæ Cole & Mariæ Ux. ejus de & ab eodem lega- 
to, Anglice, Legacy, & de & ab omnibus actionibus ſectis & 
demandis quibuſcurq; que prædict. W. Donning habuiſſet vel 
tune habuit verſus prædict. Tho. Cole & Mariam Uxorem 
jus Extcutores & Adminiſtratores vel Executores vel Admi- 
nillratores prædict. . Lawford defunct. pro aliquibus 
materia vel cauſa quibuſcunq; a principio mundi uſq; dat. ejuſ- 
dem ſeripti —— — petit Judicium fi, &c. 


Ind upon a general Demurrer to this Plea it was fn- For tbe Plaincif 


ſiſted fo the Plaintiff, that it appears by this Releaſe it 
ſelf, that it only related to this Legacy of 51. the Mods 
being, (viz.) Upon the Receipt of 5 |. Legacy; and it was 
never intended, that it ſhould have ſo general an Opeta- 
tion as to diſcharge the Judgment ; and ſeveral Caſes 


were cited to pzove, that general Mows * ſubſequent, * Dyer 246, 255. 
&. in Covenants, &c.have been adjudged to be reſtrained 0. 275. 


by particular Moꝛds antecedent. 


Yozeover it hath been adjudged of late, that where a - Nen Abr 


particular Cauſe oz a Conſideration is mentione 


din a Re- 0. 75: | 

f. Oy N 1 8 

- "eaſes; 8 % kann . 
1 Keb. 499, 510; 


< _—_— 


120 Term. Paſch. 2 W. & M. B "= | 


2 Lev. 215. leaſe, it ſhall reſtrain the general Moꝛds following, which 

Lr. gate only Mozds of Courſe. - e | 

Econtra for the De- On the other Side, Altham's Caſe, 8 Rep. was 

fendant. and the Rule then taken was relfed on, (viz.) That ante: 

cedent general Moꝛds ſhall be reſtained by particular 

Mods following, but not econtra ; but if general Wozs 

follow particular Wozds, they ſhall be taken in the largef 

Senſe; fo2 otherwiſe the general Mods would be inſigni⸗ 

ficant and void; and the Wozws of a Deed ought not to 

2 Roll. Abr. 404. be rejeted and made uſeleſs, as long as they may be te⸗ 

duced to good Senſe, and are not repugnant in themſelves, 

Curia. But it was reſolved by the Court ſeriatim, that this 

Releaſe was no Bar to this Suit; firſt, fo that the Wows 

are, All Actions, Suits and Demands which Donning had 

| againſt the Defendants generally, but no Mention of te⸗ 

leaſing any Suit which he had in Right of his Erecuto!- 

29 Ed: 3. 26. ſhip; therefoze thoſe Mozds ſhall not extend to any De- 

mand he had in that Capacity, (viz.) As Executor, but only 

to ſuch Demands which he had in his own Right; fo2 if an 

Executoꝛ grants Omnia bona ſua, the Goods which he had 

as Erxecuto2 will not paſs, unleſs upon this Diverſity, 

r 5 (viz.) where the G2anto2 had no other Goods but as Ere- 

3 Cre. 6. cuto?, fo2 in ſuch Caſe thoſe Goods ſhall paſs, ut res valeat. 

Do where a Manor is in the Þands of an Erecutoz, 

and he grants all his Intereſt in the Manor, the Manor it 

Lev. 99, 100, 272 Now in the pzincipal Caſe Donning releaſed all De- 

— * " mands generally; but it appears, that he at that very 

1 Keb. 499, 510. Time had one Demand in his own Right, (viz.) the Le- 

4 bees Stokes racy of 5 1. therefo2e nothing is releaſed which he had as 

2 Keb. 530, 613. Exetutoꝛ; fo2 tis in Reaſon the ſame with the Gzant of 
Omnia bona, &c. ſupra. 

. - Beſides, the Intent of the Parties plainly appears to 
the contrary, the particular Conſideration being men- 
tioned ; and the Intent is always to be obſerved, as well 
in Releaſes as in other Deeds. 


Fon theſe Reaſons the Plaintiff had Judgment. 


Cooke's Caſe. 


TheDeſendantplead- "FH I'S Cooke was outlawed for Murder, and bꝛougbt u 
ed. his * 2 TiritofErro2 to reverſe it, which being done, he was 


Murder ; it ought not 
tobe ie Ru foxthwith * and pleaded his Pardon * — 
ance. 


* : 


— 
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Oꝛeat Seal, in which there was no Obſtante foz his not 
finding Suretles fox bis Good Behaviour.  _ 

Holt Chief Juſtice. The Pardon ought not to be allowed s 7. C. 103. Le. C. 
without a Crit of Allowance direfed to the Judges gf oor: ns. 
this Court out of Chancery, teſtifying that he hath found ! f. 5 ,.. 
Sureties befoze the Cozoner and Sheriff, &c. accowding to bond Com: 502.b, 
the * Statute, by which tis enatﬀed, That he who bath! K. 9. Pl. 11. 
a Pardon of Felony ſhall within three Months, aſter 8 2 
ſuch Pardon find Sureties before the Sheriff and Coroner for pealed by the Statute 
the Good Behaviour, which ſhall within three Weeks after 5 & 5 W. & M. ap. 
the three Months be returned into the Chancery, under the, 54 4 
Seals of the ſaid Sheriff and Coroner; and if the Party give Raym. 14. 
no ſuch Security the Pardon ſhall be void. * 3 aſt, 234, 235. 

But by the other Judges, The Pardon ought now to 
be allowed without any Writ of Allowance, becauſe the 
Party hath thzee Months given by the Statute, after the 
Pardon, to find Sureties, under the Penalty, that his 
Pardon ſhall be void if he doth not do it. 

Nota, That afterwards, in the ſame Term, the tit of 
Allowance was bzought into Court; and upon P2ayer, 
&c. it was tecoꝛded under the Pardon. 


Barnes verſus Bulwer. 


17 was moved fo2 a Superſedeas to à Writ of Erro up- Wherethe Plaintif in 
on a Judgment in Ejetment, fo2 that the Plaintiff in Error need not give 
Erroz had not given his own + Recognizance to the, De. f cr. 
fendant, that if the Judgment is affirmed, Se. he will pay: : 7 = * 
the Coſts and Damages, &c. 

To which it was anſwered, that he (the Plaintiff in 
Erroz) had found two ſufficient Men to be his Bail, who 
were bound in a Recognizance, &c. by which the Intent, 
tho' not the Letter of this Statute, was ſatisfied; and 
2 himſelf lives in the remote Parts of this King- 


The Court That the Intent of this Statute was 
fo2 the Security of the Party Defendant in the Writ of 
Erroz, which Intent is hereby fully obſerved, becauſe the 
Bail already given is better than his own Recognizance', 
and this hath been the conſtant Pꝛackice of all the Courts, 
&c. ever ſince the Statute-was made, becauſe of the Jn- 
convenience of the Parties coming from remote Parts. 


crabs — — 
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debe 179. Coan verſus Bowles & al. Pal. 4 Jac. II. B. R. 
— bins bo 15 Rot. 521. | 
cannot ſue per -) Eplevin in C. B. againſt A. B. and C. they all de 
1 R 12 attorn ſuum ven. & deſend. vim & — * 
165.8. C. and made Conufance as Bailiffs to I. N. Damage. frafant 
Mat 7 s C. and at the Trial the Plafntiff was nonſuit, and the De 
Comd 160.8. C. fendants had Judgment de retorn. habend'. 
9 


IE» Thereupon a Writ of Erro2 was bzonght, and the 
. aligned was, fo2 that A. one of the Defendants, was an 


. 358, 306 Infant, and yet had appeared and pleaded by Attorney. 
Bade v. Sale, To Which it was anfwered, that this was not errone. 
; ous, becauſe Judgment was given fo2 the Infant, which is 
fo2 his Benefit, and alſo in this Caſe the Defendants 
made Contifance in auter droit, and all thꝛee of them make 
dut one Bailif; tis line the Caſe where an Infant and one 
of full Age are made Executo2s; in ſich Caſe the Infant, 
* : Roll. Abr. 288. With the other Executozs, may ſue * per Attornatum, be- 
5 Orv. 377, 424. cauſe tis in the Right of another. Adjournatur. 


212, 213. 
42 603. * Raym. 198. 1 Mod. 47, 72, 296. 1 Vent. 102. 1 Lev. 299. 2 Keb. 623. 
e 216. 


22 H. 6. 5 At another * it was argued, that — yok 2 
N. B. 27. ver appear per Attornatum, no in propria perſona ſua, 
3. — 2 ne paß per Guardianum oz Prochein Amy; neither can an 
1 73, 74-. , Infant de an Attorney fo2 another, 1 H. 5.6. and if be 6 
Gro. Eb 44 £41.) müde Exeruto, he'ounht to ſue per + Guardianum, ag-may 
Sid. 449. - appear by the Cales cited in the Margin, all which are a 
3 2 of gainſt the Ppinton in 2 Saund. 213. | "+ 


+ 3 Cro. 5, 521. 3 Ball. 108. Style 318. 


Econtra. It was granted on the other Side, that ir the Infant 
in this and the others, was meerly Defendant, his 
Appearance by Attorney had been Erro? ; but it was in⸗ 
lifted, that this being in Replevin, the Avowants art in 
Nature of Plaintiffs, and this foz three Reaſons : © 
. 1. They are called AQors, which is a Term in the Civil 
Law, and ſignifies Platntiffs. As 75 
2. They tall have Judgment de retorn. habend. and De. 
mages as Plaintiffs. | | | 
3. The Platnrif might ptead in Abatement. of the 4 
vowpy, therefore tis in Natnre of an 'Aﬀon, 
Beuͤdes, as to this Point; there is no Difference between 
Executors and Bailiffs, fo2 both at in the Right of another; 
* 2 Send, 213, AND it hath been adjudged, that where an — 
* 5 | | 2 
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Executo2 is Plaintiff, he may ſue with other Executozs 
per Attornatum ; and by the ſame Reaſon the Bailiſß in 
this Caſe may ſue per Attornatum, tho" one of them is an 
ant. | . 
Wh Chief Juſtice. There an Infant, is Executor alone, Cura. 
he cannot ſue per Attornatum, fo if he do, he ſhall be a- 
merced pro falſo clamore ; but where he is joſned with o- 
thers of full Age, tis otherwiſe ; becauſe thoſe of full Age 
have Authozity to diſpoſe all their Aſſets without the Aſſent 
of the Infant; and this is the Reaſon of the Difference be- 
tween an Infant Plaintiff and Defendant, in 2 Saund. 21 2. 
and tis a good. Rule, that where any Matter may be plead- 
ed in Abatement, it ſhall never be afligned koz Erroz, * 4s Fd. 3. 10 b. 
and in this Caſe the Plaintiff in Replevin might have Fee 
pleaded Inkancy in Abatement ok the Cogniſance, . 
At another Dap, (viz.) in Michaclmas Term, 2 W. & M. 
this Cale was argued ſeriatim by the Bench; and they all 
agreed, that the Judgment ſhould be affirmed, but upon 
different Reaſons, th2ee of the Judges being fo2 the Affir- 
mance, becauſe the Defendants are in auter Droit, and they 
all make but as one Batliff, and that the Dilability of the 
Servant ſhall not pꝛejudice the Maſter, and they agreed, 
that the Caſe ok Executozs is the ſame in Reaſon with + ol. Abr. 288. 
the preſent Caſe; they agreed likewiſe, that there is a; Cr. 378. 
Difference where the Infant is Plaintiff, and where he is Du. 603. 604. 
Defendant, and that an Avowant is in Nature of a Cro. 441. Cotton 
Plaintiff, and ſo are the Bailiffs who make Conuſance, &c. V-*=: 
and in the t 1 Inſt. it was doubted whether an Avowant + « Int. 303. 
was ſuch a Defenvant as was within the Statute fo2 Pay- C 504. 
ment of Coſts, becauſe he is eſteemed to be a Plaintiff, 
and that where an Infant is ſole Executor, he cannot ſue 
r Attornatum ; ta which Holt Chief Juſtice agreed; but if 
h an Infant Executoz recover per Attornatum, his Ap- & 4 
pearauce is no Erroz, but tis otherwiſe where he is con. : co. ;, 651. 
demned in the Attiohn; and one of the Judges was of Opſ- Ren v. Long 
nian, that this Batter might-be aligned fox * Erroz, tho! „ . 75", 
it was pleadable in Abatement of the Conuſance. $ Dear. 71, 74. 
But Holt Chief Juſtice held, that this Appearance of | 
the Infant was irregular, ko; be ought to plead per guar- 
dianum, and the Joining the other Defendants] with, him, 
ſignified nothing o as to charge the Infant ; fo2 ik the 
Judgment paſs agaſnſt him, it ſhall be faz the Damages de 
bonis propriis, and he ſhall be amerced,; therefoze whete he 
is joined, oz where he is —_ there is no manner of 
. 2 Diffe- 


- 
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Difference in Reaſon, fo: in both Cafes the Loſs is the 
| 9 ff Judgment is againſt him. 
he Caſe of feveral Executors where one is an Infant 
is founded upon another Reaſon, (viz.) upon Neceſſity 
' foz tis abſolutely neceſſary, that all who are appointed Ex. 
tcutozs by the CUitt ſhould be made Parties to the Aition, 
and where there are ſeveral Erecutozs, the At of one ſhall 
conclude his Companion; and therefoze the general 9p 
wg vg r Attornatum is gbod fo2 all of them; and he 
bene tht the Reaſon was, becauſe they were in autcr 
toit. 
And that in this Caſe the Intant was not compellable 


EMO b. Feme Covert vung an Ackton in her own Name per Attor- 
— e 


- $41, 853- natum, and the 
1 Rol. Abr. 782. 


Rawlins verſus Vincent. Hill. 2 W. & M. BR 
1 Rot. 793. 


Breach of Dir upon Bond fo2 Perfozmance of Covenants in 
_—_— an Indenture, in which among other Things the 
ore Inden. Defendant eovenanted, that Nicholas Barbone, his Etert 


2 Dany. 246. p.11- bog 02 Angus, ſhould, on or before the 25th Day of Sep. 

3 Lev. 1. dtember next following, make out a good Title in Law and 

2 Mod, 139. Equity, to Satisfatfon of the aft William Rawlins, 
his Heirs v2 Aftigns, oz to his oz theft Counſel learned in 
the Law, in and to ſeveral Yeſſuages, 8c. fituate in Eagle 
Street fn the Pariſh of St. Andrew, Holborn, and to every 
of with their Apputtenanres, and to the Fee-ſimple, 
and the Inheritance thereof, that then, &c. then he pleaded, 
that Nicholas Barbone was lfving, and that he the Oelen. 
datt dad perfoxmed all the Covenants vn dis Part to de 
perkozied, 8c. 


I | © 6s Che 
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Che Plaintiff replied, and ſhewed the B2each in the 


ive, in the very Moꝛzds of the Jndenture, (viz.) that 
— Nicholas e upon or before the z5th Day of 
September, gc. nec ad aliquod tempus poſtea hucuſque non 
demonſtravit bonum titulum in lege & æquitate ad ſatisfac- 
tionem prædicti Willi Rawlins vel ejus confilii in & ad ſepa- 
ralia meſſuagia prædict nec alicui eorum cum pertin nec ad 
feodum vel hæreditatem eorundem: N 

The Defendant rejoins, that the fals William Rawlins 
a tempore conſectionis Indenturæ præd' hucuſq; pacifice ac 
quiete habuit & tenuit & gaviſus fuit " meſſuagia, &c. 
without any lawful Doleftation oz Diſturbante by any 
Perſon whatſoever, diſcharged of all Incumbzances. 

And upon a general Demurrer to this Rejoinder two 
Things were reſolved, firſt, that the Rejoinder was (ll, 
— was no Anſwer to the Beach aſigned in the 
Replication. + 
(2.) That the Replication was goon, and the Beach 
of Covenant well aſſigned, foz the Wozds of the Inden ; 
ture were purſued, tho it was objefted, that the Wozds of 
the Covenant were in the Disjuncktve, (viz.) to ſatisfy the 
Plaintiff, or his Counſel ; and therefoze it was objeited, that 
the Plaintiff ought to ſhew, that ſuch a one was his Coun- 
ſel, of which the Defendant had Notice; &c. and then ſhew 
the Breach, fo2 not (ſatisfying him, noz his Counſel, fo? 
(as it was ſaid) that the Defendant had his Election, he- 
ther to ſatisfy the Plaſntiff, o2 his Counſel ; but that he 
could not ſatisfy the Counſel befoze he knew who he was. 


To which it was anſwered, and fo reſo[ved by the Court, i Med. 223. Boſ- 
that all this Matter ought to come on the Part of the Defen o Coke. 


dant in his Rejoinder, 8c. if the Truth had been ſo, fo2 
prima facie, the Breach being aligned in the very WWo2ds 
of the Indenture, ſuch an Aſſignment is good. 

The Plaintiff had Judgment. 
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Biſle verſus Harcourt. 3 Mod. 280. a Caſe be 
tween the ſame Parties, but to another Purpoſe, 
which ſee poſtea 137. 80 
An Attorney or Of- MAR. Harcourt, the Secondary of the Crown-Office, 
2 was Defendant in two Ackions b2ought againſt him, 
eee he a0 laid in the pꝛoper Counties where the-Cauſe of 9c- 
Defendant ; ali tion did ariſe ; and it was now moved to alter the Venue, 
where he is Paint: any that the Trial might be in Middleſex, by Reaſon 
vir ob" 663, the Defendant's Privilege, he being one of the Clerks of 
670. B. R. and his Attendance neceſſary and requiſite there; and 
a Rule made in Andrew Loder 's Caſe was now p2oduced, 
who being one of the Clerks of this Office had this bi- 
vilege allowed, . | | | 
But the Court denied the Motion in the pꝛincipal Caſe, 
becauſe Harcourt was the Defendant in thoſe Ations; and 
that an Attoꝛney o2 Dfficer of the Court where he is Defen- 
dant hath no Privilege concerning the Venue; but where 
he is n he hath the Pzigilege to lay his Action in 
Middleſex, and out ot the pꝛoper County; and the Venue 
ſhall not be changed upon the Common Affidavit by Rea- 
| ſon of his Paivilege ; and Juſtice: Dolben remembered a 
_ Cauſe where the Venue was altered upon Afﬀidavir, tho an 
Attozney was Plaintiff; -becauſe the Batter did ariſe, and 
all the Mitneſles lived, in remote Parts of the Kingdom. 


Kellow verſus Rowden. Trin. 2 Jac. II. B. R. 


irn 40 Ror. 796. 
Mod. 253.8.C. * HE Caſe, ſſ. W. Kellow Erecuto2 of E. Kellow 
; Lev. 286. 8. S brought an Aitton of Debt on a Bond againſt Richard 


on an Eftate tail is Rowden, the Son and Heir of John Rowden the Elder, his 
not Aſſets to charge Father; and Declared upon a Bond of 120 l. made by the 
the Heir 8. C. Father of the Defendant to the Teſtatoz of the Plaintiff. 
377. p.s, The Defendant pleaded Riens deſcent de prædicto 
Johanne Rowden patre ſuo on the Day of the Writ pur- 
chaſed, noz at any Time afterwards, upon which they 
were at Iſſue. 


And the Jury found a ſpecial Uerdi# to this Effect: 
I ll. That 
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4 That John Reden the Faber, the Obligoz,” ban 
Iſſue Charles Rowden his eldeſt Son, and Richard Row- 


ther) was ſeiſed in Fee of an Þouſe and ten Acres of 
Land, which he (ettled by Deed, to the Gſe of bimieit fo? 
Life, Remainder to his elde& Son Charles Rowden in 
Cali, Nemainder to hig gwn right Heirs, and died; that 
Charles Rowden was ſeiſed in Tail, with a Remainder in 
Fee expetiant, &c. and that he had Iſſue ano Jehn Row- 
den, and dien; and that he the ſain John Rowgen the 
G1andſon was keiten ut ſupra, and atter Wards died with- 
out Iſſue, after whoſe Death the Pꝛemiſſes deſcended to 
the Defendant Richard Rowden in Fee, as peir to the 
fad John Rowden the Grandſon; and dim beir of Joby 
Rowden the Obligoꝛ, by Uirtue whereof he entered and 
was ſeiſed, 8c. on the Day of the Unit, Sc. | 

The ſole Doubt upon this. ſpecial Uerdi# was, Whe- 
ther upon the Matter thus found the Dexlagation was 
good, oz not, becauſe the Plaintiff hay declared againſt 
the Defendaut as immediate Heir of the Obligoz, without 
mentlaning the intermediate Deſeents. 

And it was argued, that | 
been ſpecial, ſewing how the Defendant became Heir to 
the Cbligaz; ka here the Dekendant took the Lands ag 
immediate Þeir to Royden the Gzaudſon, and big 
Nephew, and as mediate Þeir ta the Obligo2 ; and there- 
lou the meſne Deſcents ought to be ſet fozth in the De 
claration, to charge the Defendant with this Debe; and 
{oz Juthazities in this Point the Caſes in 
were cited, and Jcenks's Caſe in Paint. 
terlain\ Caſe. Dj $66. W. Janes 462. 


49 Ed. 3. 10. Plowd. 44t. 
2 Cra, 161. 3 C 34+ 1 C0. 543- 9. 1 lat. 239. b. 


On the other Side it wag argued, that there iy 
Difference between Jenks's Cale and this ; la 
Cafe the Lands deſcenden in_Fee-ſimple in Pall 
the Son of the Phligoz, who afterwards died without 
ſue, and then the Lands þ 

Ikon, as Uncle and Veir to his Nepheto; but in this Cale 
ee ee ot oy 4 ny 

Never , nr ng | 4 
ſtate· tail, and not of any Fee-fonple in Poſſeſſion ; 8 


den the Defendant, his ſecond Son; and that he (the Fa- 


ihe Declaration ought to baue Rat. Exc. 475 
e 2 


the ' Margin > x. u s. 2 
2 Rol. Abr. 400. 


Oe. Cat. 161. fenikss Ca in Poine. Dout 56 
14; % Cre. 413. W. Jones 361. Regiſt. 240. b. 


gt Econtra for the Plaſc- 
ig” 


ic 


efreyded to the Defenvank ln tha — = 


Reverſion was not Aﬀets in their Hands, by which es Ds 


02 John Rowden his Son might be charged = 
3 
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0 3;0. apr” Debt; and fox this'Purpoſe the Caſes in the Bargin 
3 pam. -WErE cited. tad F w Y 
mays G and 58.6. fn Blinds ak, * 


This Cafe was compared to that of polleſſio fratris, &c, 
where the Father had a Son and a Daughter by one Uen- 
ter, and a Son 2 another Genter, and made a Leaſe fo; 
Life, o2 Gift in Call, and died; and afterwards, during 
the Continuance ot either of thoſe Effates, the Son by 
the firſt Genter died; in ſuch Cafe the Son by the ſecond 

: Inſt. 14, 15. Center, and not the Daughter by the firſt, ſhall inherit, 
. 8 becauſe her Bꝛother had no ackual Setſirr of the Inheritance. 
And this Caſe was now put, (viz.) It Lands deſcend to 
an peir, who dies befoze any actual Entry made, by Rea: 

ſon whereof the Lands defcend to another Heir ; thoſe 
Lands ſhall not be recovered in Ualue by a [Warranty 
made of other Lands by the firſt Þeſr, becauſe he had on- 

ly a Seiſin in Law, as tis expreſly pꝛoved 1 Inſt. 239. 

Nota; Per Holt Ch. Juſtice, this laft Caſe was denied to 
be Law. Then the Counſel fo2 the Plaint\ff pꝛoceeded, 
(viz.) That the Jfſue in this Caſe was, Whether the De- 
kendant had Aﬀets by Deſcent from the Obligo? ; and tis 

dee 3 8 a. pꝛobed by the Uerdi# that he had; and it appears likewile 
Rep. 88. Buck. that he had no Aﬀſets charged with this Debt of his B1- 
mere's Caſe, ther, no2 of his Nephew, fo2 neither of them ever had 
any Aﬀers chargeable; and if they had no Aﬀets, then 
by 1 the Defendant could not have any Allets 

om t . 

For the Plaintif. Upon this firſt Argument, the Court inclining koz the 

Dekendant, it was argued again fo2 the Plafntiff, that it 

was a Painciple in Law, that every one who claims 

Lands as Heir, ought to make himſelf Heir to him who 

was laſt ſeiſed, therefoze if the Defendant in this Caſe 

had demanded theſe Lands, he ought to have made him⸗ 

. ſelf Þetr to his Father, and not to his Mephew, becauſe 

he was not atually ſeiſed of the Fee-ſimple, fo2 he had 

only the Reverſon, which by his Death would have been 

3. 14. extind and gone. And the Defendant had. a Fee-ſimple in 

| Poſſeſton, which bis Mephew and Bzother never had, 

therefoze he had nothing by Deſcent from chem; and it 

43. was agreed, that if the Defendant's Nephew had been 

Ea. attualty feiſed of the Fee-ſimple (as in Jenks's Caſe) the 
Declaration ought to have been ſpecſal, 
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Fo2 the Defendant it was aid, that the Bother and Forde Defendaue. 
Nephew had ſuch a Seiſin of the Re verſion that they might 
alien 02 charge it after the Determination of the Eſtate- 
tall; mo2eover, that if Debt ſhould be bzought againſt an 
Heir, who had nothing but a Reverſion in Fee expectant 
upon the Determination of an Tſtate-tail, in ſuch Caſe the 
uſual Courſe is to plead ſpecially, (viz.) That he had no- 
thing præter ut ſupra, and thereupon the Plaintiff might 2 Mou. fo, 51. Or. 
pꝛay and have Judgment cum acciderit. 0 19 baſton v. Stanhope. 
But per Holt Ch: Juſtice: The Declaration is good, and Cura. 
thereupon the Plaintiff had Judgment againſt the Opinion 
of Juſtice Eyres; byt_it_w | 
lion expectant upon an Eſtate-tail is not_Afﬀlets td 
belt upon the general Tue Ricns per Deſcen 
Sut by Holt d ultice: 1 4 41!; roetal n Dyer 3 1. 


the fo2 Life, is quali 

and ought_ta_be_pleaved_ſpeclatly by the Heir; and the 
Plaintiff in ſuch Caſe may take Judgment cum ac» 
ciderit ; quod nota. 


Brunetti verſus Lewin, Tin. 4 Jac, II. K R. 
Rot. 185. 


HE Cate, i. Abraham Henriques Valentini, relbing in Lure. 396.8. C. 
Leghorn in Italy, drew four Bills of Exehange, all of Afr = Veriis « 
the ſame Date, and the fame Sum of Boney, ot. 
the Second to be pald if the fie was not, and ſo on, ac tho! no: | 
coding to the Cuſtom. of Merchants, and all direted to g i» tbe Dec» 
James Abendano, to pap to Francis Brunetti (the Plaintiff) 
500 Pleces of Eight, at Uſance, &c. | 
The firſt Bill was pzeſented to Abendano, who -tefuſed 
to accept it, whereupon that Bill was pzoteffed before a 
—_— Publick, foz Mon-payment, according to Cu- 
, | 
Thereupon the Defendant Lewin having Motice of 
zoteſt, he, fo2 the ponour of Abraham Henri 
2awer, ſubſcribed a Note, by which he undertook- the 
Papment of the Boney on the Day of the Bills returned, 
f not pald by Abendano. | 
Upon which Brunetti (the Plaintiff) indozſed this ſecond 
Bill ko Calue received, unto Alvarez de Coſta, and he in 
like anner to Menuel de Vega, and he to Angelo Rezzi- 
nico, 


** 
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nico, and he to Jacob Argas, and he to Jeranimo Paremzi, 
all fo2 Aalue received. ; 
At the Day of the Return, Abendano till refuſed to at- 
cept the Bills; whereupon another Pꝛoteſt was made on 
the ſecond Bill ſo indozſed, as afozeſatd, by the Perſons 
befoze mentioned. | 
Thereupon Peter Antonio Brunetti and Lucas Antonio 
Brunetti hearing of this laſt Pꝛoteſt, pay the Money pro 
Honore of Francis Brunetti (the firſt Indorſor) but doth 
not ſay that he paid it to Jeravimo Parenzi, the laſt In- 
dorſee; and of all this Batter Lewin the Defendant had 
Notice, who had ſubſcribed, 8c. pro honore of Abraham 


Henriques, the Drawer, and ſo he became chargeable to 


the Plaintiff foz ſo much, foz whoſe Honour the Money 


was paid, and who ſtands liable fo2 ſo much to his Friend, 


who paid it, and this by the Cuſtom of Merchants; and 
fo2 Non-payment this ſpecial Aſſumpſit was b2ought, (et: 
ting fo2th all the ſald Batter. 

Upon Non Aſſumpſit pleaded, the Plaintiff had a Uer- 
dict and Judgment, and thereupon a Mrit of Erro2 was 
bzought in the Exchequer-Chamber, and there the only 
Erro! inſiſted on was, fo2 that the Declaration did not ſet 
koꝛth in certain, to whom Peter Antonio Brunetti and Lu- 
cas Antonio Brunetti had paid the Money; fo2 tis only 
aid generally, that they ſolverent the afozefaſd 300 Pieces 
of Eight, but not to whom in particular; and ſo it might 
be paid to another, and not to Parenzi, the laſt Indorſer, 
to whom alone it was due; and if ſo, the Defendant fil 


- remains liable to him. 


Sed per Curiam: After a Uerdi#, as in this Caſe, it 
ſhall be intended, that the Money wag paſd to the rigtt 
Party, eſpecially ſince tis laid to be paid ex parte of the 
Plaintiff, which could not be, if it han been paid to 
Stranger ; wherefoze the Judgment was affirmed. 

Nota : The ſame Exception was taken in B. R. in 9rret 
of Judgment, but diſallowed; whereupon this Crit of 
Erxro2 was bzought. 
The Judgment affirmed, 


I 


Nightingale and Fou les werſus Bridges. Mich. 
1 W. & M. Roll 397. | 


N Trover the Plaintiffs declared, quod cum on Where inſenſible 

ſuch a Day) poſſeſſionat fuerunt de Ponte & . 2 ſe- N 
quen', (viz.) de una nave, vocat The James Ftigat, oneris Show: 135. 8. C. 
130 Doliorum & de derem bombardis, Antzüte Guns, cum * D. 499 P.. 
omnibus armamentis apparat torment' funibus muni con 

viſion' ſclopis limbis & al' ſuppeditament' eidem navi ſpe- 

' ſive pertinen, &c. 

Upon Not guilty pleaded, the Plaintiff had a Uerdit 
and Damages; and now it was moved in Arreſt of Judg- 
ment, fo2 that the Declaration is too general, and alto- 
gether incertain of what Nature the Goods and Chattels 
were; and therefoze it was (mpoſlible fo2 the Defendant to 
make any dire Anſwer to it, oz to know to what Matter he 
ſhould make Defence at the Trial; and thereupon Judg- 
ment was ſtayed till next Term, 

Afterwards in Trinity-Term another Objeitfon was 
made to the Declaration, fox that the Plaintiff had de- 
clared inter alia, that he was poſſeſſed de Quingent' ponder” 
librat of ſuch a Commodity, &c. whereas ponder librat 
is inſenſible, for Pondus is Latin fog a Ueight, and li- Rol. Abe. 247, 
brat is weighed, and fo2 this the Caſes in the Margin Latch 216. Walter 
were cited in Point. v. Farmer. 
But the Plaintiff had Judgment; fo2 as to the firſt Ob. Or. 
jettion the Declaration is certaſn enough, fo2 the whole, c:o. 664, 699. 
Sentence is reſtrained by the laſt Wozds, eidem navi ſpe- Buck +. Gs.” 
can, and it would be endleſs to ſet fozth every Particular On S 33- S=ih 
in a Ship; and as to the ſecond Exception, that the se 358. Heath +. 
Wozds were inſenſible, tis helped by the Uerdi#, and the Val. IA 
Damages ſhall be intended to be given foz that which is de. 9*264,Pews 
well laid, | Hundred. 

1 Lev. 99. 
1 Keb. 353, 421, 


The Earl of Salisbury's Caſs * 


E was brought from the Tower by Habeas Corpus, 4 Pardon 
and being at the Bar, his Caſe was thus : | — CS 

l. He was by the Convention, which was afterwards Show 100. 
turned into a Parlſament Anno 1 W. & M. impeached by ' 
the Commons foz High rr fo2 being reconciled to 
2 the 


ferm Fach 2 W & NM BR 


132 Term. Paſch 2 W & NM BR 


the Church of Rome, contraty to the Statute in that Caſe 
made and p2ovided; and upon_this Jmpeachment he was 
committed to the Tower by the Þouſe of Peers, and there 
continued till the Parliament was diſſolved, and a new 
Parliament called, and now (after a long Sefſſons) ad: 
| journed foz two Months. | 
WEE The Counſel fo2 the Earl moved, that he might be dic. 
Cro, Car. 49 charged upon the nem A of Oblivion which paſſed in the 
Meer 620. P!- 848. laſt Seflions of Parliament, wherein neither his Crime ng; 
2 Juſt. 116. — — were ercepted, but clearly within the At of 
17. ardon. | 
5 Inf. 234 But per Curiam : Notice cannot be taken of this At of 
Pardon, unleſs tis pleaded with the Averments, . becauſe 
there are ſeveral Exceptions in it both as to Crimes 
and Perſons; therefo2e tis neceſſary that the Party, who 
would have the Benefit thereof, ſhould aver himſelf by Plea 
capable of ſuch Benefit, and not ercepted therein, as tis 
Plowd. 484. b. 401. kuled in Plowden, and other Books; and here the Loyd 
8 Rep. 68. at the Bar cannot plead this Pardon, becauſe there is no 


fat lar 665. a thing befoze the * Court, upon which to Szound ſuch 
* But guerre whether Plea. 


he might not plead it | 
E and enter it as the ſame Roll. 


Sb 6767 6, Then it was moved, that he might be balled, and fo 
Salk. ej. that Purpoſe the Lord Danby's Caſe was cited, who was 
3 Keb. 792. batled, tho' committed by the Peers in Parliament, as in 
this Caſe ; and the Earl of Shaftsbury's Caſe was likewiſe 
mentioned, 
Sed per curiam: The E. of Salisbury was not bailed, be- 
cauſe there was a very ſhot Adjournment of the pzeſent 
Parliament, and that is the pꝛoper Place fo2 him to make 
Application to be bailed. 

A Commitment by That the chief Reaſon fo2 bailing the Lord Danby was 
the Houſe of Peers : Hecauſe the then Parliament were p2020gued, and the Time 
de bald, do de incertain fo2 their Meeting again; and fo no Pyoſpett ol an 
Parliament is diſſol· Oppoꝛtunity to apply himſelf that Map; beſides, he was 
vo denied to be bailed by ſeveral Judges of the Court of B. R. 

until the Chſef Juſtice Jefferies came in. 
Raym. 381. And the Court cited the L. Staflord's Caſe, who was com 
| mitted by the Pouſe of Peers, and notwithſtanding that 
Parliament was diſſolved by which he was committed, yet he 
was continued a Pꝛiſoner, and afterwards tried upon the 
ſame Impeachment, convited anderecuted, which fully p2oves 


that Commitments by the Peers in Parliament, are — 
2 


» 
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made vold by the Pꝛoꝛogation o2 Diſſolution of the ſame 
liamen p | nl 

Beſides, the Loꝛd Danby was bailed to appear at the next 
Sellons of Parliament, which was an Affirmance of the 
Commitment, and a plain P2oof of the Opinion of the 
Court at that Time, that the Commitment was not a. 
voided 02 diſcharged by the Pꝛozogation of the Parliament. 

And fo2 theſe Reaſons the Lo2d Salisbury was remanded 
to the Tower. | | 

Nota: Per Ch, Juſtice Holt, in an Argument upon plead. Of Pleding 2 Tend- 
ing a Tender, (viz.) that where a Tender and Refuſal is Salk. 622, 623. 
pleaded eſther on a, ſingle Bill, oz other ſimple Specialty, Pot 4:3- 
the Defendant need not_conclude in Bar ta the Acton, but 
only in Diſcharge of the Damages; fo2 in this Caſe the 


Tender 18 not arge to the Adlon, oz to the Pay- 
ment of the Money, which is fill due notwithſtanding the 
Tender, fo2 that to. excuſe the Damages. 


But where Tender and Refuſal is pleaded in an Action 
for a Penalty on à Bond with a Condition to pay a lefſer 
Sum, there the Defendant muſt conclude in Bar to the 
Alon; becaiiſe a Tender of a leſs Sum on the Day had 
diſcharged the Penalty; and therefoze tis a good Bar to 
the Aion bzought fd2 the Penalty; quod nota. | 
Nota alſo, that in both the ſald Cates the Pleader ought 
to conclude with a Profert hie in Curia. 


Mordant verſus Thorold. Hill. 2 W. & M. 
B. R. Rot. 340. 


HE Caſe, ſſ. Anna Maria Thorold, Mino in the 3 . 8 8 ©: 
Reign of Jac. 2. obtained a Judgment in Dower in 5:7 %. brought by 
C. B. againſt Sir John Thorold; and this was fo2 a third =» Adminittracor on 
Part of ſeveral Manozs, Meſſuages, Lands, Tenements , . 
and Hereditaments in Lincolnſhire ; upon which Judgment $how. 97. 8. C. 
Sir John Thorold bzought a Writ of Erro2 in B. R. where 3 3 
lt was affirmed; and then Anna Maria, &c. died inteſtate, I Ea 76. 


and Adminiſtration of her Goods, &c. was granted to the v. Ney 126. 
Plaintiff Mordant. , i 8 
Afterwards the ſaid Mordant as Adminifrratoz, Ge. Yelv, 112. 
bzought a Sci' fa in B. R. reciting this Matter; and that the 
ſaid Sir John Thorold might ſhew Cauſe quare (the Plain. 
tiff) non habet tant denarios quant media proficua præd 
tertiæ partis maneriorum, &c. quant damna per aliquid va- 
ſtum in eiſdem tertiis partibus commiſla poſt primum judi- 

cium 


— 
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cium præd reddit & ante aſfirmationem judicit illius ſe ex- 

tendunt & miſ. & cuſtagia occaſione præd Brevis de Error 
„No Execution ſhall GOrxf appoſit juxta formam * ſtatuti in hujuſmodi ca- 
be ſtayed by a Writ of ſu inde edit & provis, &c. wy" 2% 
. . bound @ the Dafadant io pay Damage as 
Colts of Suit, if he Judgment is affirmed, 16 & 17 Car. 2. cap. 8. FRA 


Che Defendant pteadey, that nulli denarii adjudica' 
fuerunt præfat Annz Mariz in vita ſua pro mediis profictis 
pred” tertiæ partis manerioram, &t. vel pro mediis proficuis 
alicujus inde parcell' nec aliqua damna pro aliquo vaſto in 
eiſdem tertiis partibus commill. nec aliqua miſſ. vel cuſtaga 
occaſione przd' Brevis de Errore corrigend & hoc parat eſt 
verificare, &c. unde petit judicium fi execution', &c. of any 
Honey koꝛ any fach Bean P2ofits, o2 any Damage fo? any 
Wafte, oz of any Cofts, habere debeat. 
For the Plaintiff And upon a general Demurrer to this Plea, it wag af. 
terwards argued fn Trinity-Term fo2 the Plaintiff, that 
this Statute was made to remedy the Piſthief, (viz.) that 
the Demandants tn Dower, notwithſtanding that they had 
got Judgment, were drlay'd of Execution, and by that 
Means loft the P2ofits of the Lands, tho" the Judgment 
was affirmed, which was a very great Encouragement 
to the Tenants in Dower to bing Writs of Erro2 without 
any manner of Cauſe. M 
Now fo2 the Pꝛevention thereof it was enafed by this 
Statute, That the Plaintiff in Error ſhould enter into a Re- 
cogniſance to anſwer for the mean Profits, & c. which Re- 
cogniſance creates a certain Duty, though incertain as to 
the Quantum, and veſts as a Duty co inſtanti that he 
entered into the Recogniſance, and this to the Demandant 
in the Action; and if ſo, then by Conſequence it ſhall come to 
the Erecntozs o2 Adminiſtratozs as other Duties do; and 
here the Adminiſtratoz took a p2zoper Courſe to aſcertain 
this Duty, (viz.) in the firft Place to revive the Judg- 
ment by Sci. fa. and after he had got Judgment to have 
Execution fo2 ſo much as the mean Pꝛoſits amounted un- 
to, then to pꝛolecute a Writ of Inquiry of the Quantum; 
and after the Inquiſition was returned, and the Duty u 
certained, then to execute the Recogniſance, which Re 
6 | cogniſance is in Nature of a Covenant to anſwer the mean 
Pꝛoſits; and therefoze the Death of the Party ſhall not tu 
kkrate its Effet. 0 
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On the other Side it was argued fo2 t the Defendant, For the Defendane. 


that the taking the mean Pzofits after the firſt Judgment, 
was a perſonal Tort, and in Nature of a Treſpaſs, & 
actio perſonalis moritur cum perſona: And here is a Sci. fa. 
bꝛought by an Adminiſtratoz, where there was no Judgment 
to; any Damages given to the Inteſtate, which is a Thing 
never ſeen befoze. i 
There is a Caſe in Sid. where the Demandant in * Alewayes e. Ro- 
Dower had Judgment by Default, and a Writ of Inquiry _ ' = a 
of Damages, and then a Writ of Erroz was brought, Keb. 8, 171, 
pending which Writ the Tenant in the firſt Aion died, 545 7 %% 
and in a Sci. fa. againſt his Heir to have Execution of the 
Damages, it was adjudged againſt the Plaintiff in the 
Sci. fa. becauſe at that very Time when the Tenant died, 
the Judgment was compleat only as to the Lands, but not 
to the Damages; and this Caſe was upon the Statute of | 
t Merton, which gives Damages, (viz.) The Ualue of her + :o E. 3. cp. 
Dower from her Husband's Death to the Time of Reco- * « 9 W. z. 
very of her Dower; and as to this Hatter. there is no 
Difference between a Sci. fa. fo: Damages upon the Sta- 
tute of Merton, and upon the Statute 16, 17 Car. 2. fo; in 
both Caſes the Judgment quoad the Damages ought to 
be compleat in the Life-time of the Parties. 
And the Court was of that Opinton. 
And Holt Ch. Juſtice gave another Reaſon, (viz.) That 
the Judgment which was given in this Caſe was altoge- 
ther in the Realty, and an Adminiſtratoz can't have Ex⸗ 
ecution of any Judgment, but only in the Perſonalty. 
Judgment quod querens nil capiat. 


Giles verſus Hooper, Hi 2 Will. & Mar. 
R. Rot. 


— 


HE Caſe, ſſ. Leaſe fo2 Pears, rendzing 80 1. per An- Leaſe for Years, ren- 

num Rent, free and clear — all — Taxes, A 0 

Charges and Impoſitions whatſoever. Render makes a Co- 
Adjudged (abſente Hole Ch. Juſtice) that the Render wan, ad the Loc 

made a Covenant, and that the les above-mentioned © Ta . 

extend to diſcharge the Leſſo2 from Payment of all Land- z Daov. z 50. p. f. 

Cares lately impoſed by A of Parliament, and long after C r. * 

the Commencement of this Leaſe; and that the Leſſee is * 

bound to pay the whole Rent, without any Manner of De- 

duttfon fo any old oz new Charge 02 Jmpoſition what- - 


Rottenhoffer 


> tow 
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nn. 


Plea in Abatement, | ata, 
wo gl = Rottenhoffer werſus Lenthall the Marſhall, Tai 
Z berwern 2 Will. &. M. B. R. Rot. 335. 

wo, . N Afﬀion of Debt upon Eſcape bzought again the 
Comb. 229. Marſhall, in which the Plaintiff had a Uerdi# and 
row. 146. p. . Judgment; and in an Ation of Debt bzought upon that 


See Dyer 32. a, Judgment, the Defendant pleaded, that he bzought a 
3 Oro. $37- Writ of Erro2 on the ſame adhuc dependen. & indiſcuſſ. 
Sid. 26. and concluded in Abatement, (viz.) Si reſpondere compelli 
53.659, 753. debeat, &c. | ; 

5 — And upon a general Demurrer to this Plea, it was ad. 
1 Keb. 827. judged ill; fo the Defendant was ruled to anſwer over, 


Hall verſus Wybourn. Mich. 1 Will. & Mar. 
| B. R. Rot. 671. 


M E Caſe, ſl. Aſſumpſit foz Wares fold, 8c. The 

Salk. 420, 6. C. - Defendant-pleaded Non Aſſumpſit infra ſex annos. 
Imi bee The Plaintiff replied, that he (the Defendant) tempore 
good, where not. ifſion. & aſſumptionis in narratione prædict. ſuperius 
1 Show. 98. 8. C. ſpecificat. fuit commorans & reſiden. in partibus ultra mare 
l — - p.10. ſcilicet apud Guinea extra Angliam & extra ligeantiam Do- 
2 Saund. 66, 120, mini Regis & Dominæ Reginæ nunc, & ibidem continuavit 
uſq; (ſuch a Dap) &c. quo die & non antea & poſt pro- 
ran 54 miſſion. & aſſumption. prædict. (the Defendant) voluntaric 
Cro. Car. 163, 513, rediit & retornavit in hoc regnum (viz.) apud L. in paro- 
8 chia & Warda prædict. quodq; prædicta Billa ipſius (the 
2 Mod. 71. Plaintiff) exhibita fuit verſus præfat. (the Defendant) pro 
1 Lev. 143. prædicta cauſa actionis in eadem Billa ſpecificat. infra unum 
28 Annum prox. poſt prædict. reditum ipſius (the Defendant) 
3 Lev. 21, 284, 367. in Anglia ſcilt prædicto Termino Sanctæ Trin. &c. 
ö 240. And upon a general Demurrer to this Replication, 
* 21 Jac. 1. cap. 16. only Doubt was, Whether the Statute of * Limita 
V. 6at. 445 4®- as a good Bar to this Atton, the Defendant being be- 
yond Sea fo2 all that Time, and it was argued that it 
ſhould, becauſe the Plaintiff had negle#ed his p2oper Re- 
medy by not Filing an Oziginal, and pzoſecuting the De. 
kendant to an Outlawzy, which, tho it chan be reverſed al 
ter his Return; yet the Plaintiff might have bzought an- 
other Dziginal by Journies Accounts, and thereby take ad. 

I 


—— — 
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Allo the Plaintiff might have ſued out a Latitat, and ton * 


tinued it to the Time the Dekendant returned, but he (the 

Plaintiff) had not done any Thing, and is therefoze'barred 

by the Statute; fo2 tis clear he is not within any'of the 

Savings thereof, © - | ke #4 #1 

And a Caſe was cited in C. B. when Bridgman was 

Chief Juſtice, and it was between Sir Geo. Binion and Eve- 

lin in Aſſumplit fox Wares ſold, &c. the Defendant plead- 

ev Non Aflumpſit infra ſex annos; the Plaintiff _"_ 

that from the Cime of the Pꝛomiſe, &c. to fuch a Day, 

the Defendant was a Member of Parliament, and then the 

Civil Wars began and continued till ſuch a Day, and that 

he bzought his Action within fix Years after the Mar end- 

ed; and upon a Demurrer it was adjudged fo? the Defen- 

dant, and that the Replication was ill, becauſe the Plaſn- Filing an Original i; 
tiff ought to have filed an Original, which is no Beach of ge; «hog 
Paivilege, tho' the Defendant was a Member of Parlia⸗ 

ment; Quod nota, a 12 

It was inſiſted on the other Side fo2 the Plaintiff, that if For the Plaintis: 

this Batter wlll not help him, then the Defendant will 

have Benefit by his own Laches, fo2 he may ffay beyond 

Sca as long as he will, and this Court hath no Jurisdiffon 

over him till he returns; fo2 tho' it may hold Plea fo2 

Matters done beyond Sea, yet that muſt be intended when 

the Defendant is within the Realm; fo? tis the Pꝛeſente 

of the Party which gives Jurisdiction, and is the Occaſion Cro. Car. 245, 333. 
of the Suit. W. Jones 252. 

Beſides, this Caſe is within the Equity of the Saving Chevely «er. Bond, 

in the Statute; but the Defendant had Judgment; and in #% . * . 
Purſuante ok this Judgment it was held in the Caſe cited . 66 
in the Bargin, that where an Action was bzought on a Bill 4 Mod: 105. 
of Exchange, and the Defendant pleaded Non Aſſumpſit . 3+": 
infra ſex annos ; and the Plaintiff replied, that the Defen- 


vant was all that Time out of the Realm, this Replica- 
tion was adjudged ill. | | 


Judgment fo2 the Defendant. 


Biſſe verſus Harecourt. Hill. 1 Will. & Mar. The Defeodare c- 


B. R. Rot. 217. — — 
SSUMPSIT foz 4001. againſt Harecourt, the Seton tom "Kar 4 the 
400 A 5 s in 4 
A dary of the Crown- Office, who pleaded in Diſability of =” 2 
the Plaintiff, (viz.) That befoze the Bill purchaſed, (viz.) Salk. 177. 
on ſuch a Day at Wells, in the County of Somerſet, befote ? * 
= . 2 Danv. 152. pl. 1 8. 


” PIE PIIE 
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| the Ch. Juſtice Jefferies, the Plaintiff was innigen fox Þigh 
Treaſon againſt King James II. and was convixed theregc 
upon his own Confeſſion; and by the Judgment of the Jy: 


-  ices.was attainted, &c. and ſo he (the Defendant) ve: 


e e, manden Judgment, if he ad Billam, &c. * reſpondere cum. 


dam, oc. pelli debear. 
The Plaiatiff replied Proteſtando, that the Plea was in- 
ſufficient, pro plito dicit quod repelli non debet quia dicit, 
that befoze the P2omiſe, King James II. by Letters Patent 
exemplified under the G2eat Seal of the King and Queen, 
had pardoned the Treaſon and the Attainder, quam quiden 
exemplificationem idem (the Plaintiff) profert hic in Curia, 
&c. and concluded in this Fozm, Unde petit Judicium & 
damna ſua occaſione non performationis aſſumption. & promil. 
| prædict. ſibi adjudicari, &c. 
For the Defendant. And upon a general Demurrer it was objefted agalnf 
* this Replication, that it was not ſufficient to plead: and 
ſhew the Eremplification of the Pardon, &c. but that the 
Plaintiff ought to pzoduce the Pardon it ſelf under the 
Gzeat Seal, becauſe the Exempliſication of a Pardon is 
+ 13 Hu. c. 6. not within the Statute + 13 Eliz, 
® 5 Rep. 53- But * Page's Caſe being contrary in Point, this Et: 
ception was over-rujed. | | 
2. The Concluſion of this Replication is ill, becauſe it 
pzays Damages occaſione non performationis, &c. and upon 
a Reſpondeat ouſter no Damages are given, therefore he 
ought to conclude thus: / Er petit judicium ſi, &c. 
dere compelli non debeat & quod (the Defendant) ad Billan 
Co. Ent. 248. ſuam prædict. reſpondeat. | 


For the Flzincif. On the other Side it was alledged fo2 the Plaintif, that 
1d Err 6c . in the Entries cited in the f Margin, Replications to Pleas 
681. b. in Nonability are concluded as this: 


. n But it was reſolved by the Court, that this impzopt 
S 117,137+13% Concluſion of the Replication made it (11, taz all the Plea 
Davis. ing was diſcontinued, becauſe the Plea was in Diſability, 
and ſo concluded; aud the Replication was cancluded as 1 
Plea in Bar, and fo no Manner of Anſwer to the Plea, br! 
a Replication at large, and as nane at all; ſo that all is 
diſcontinued fo: Default of a Replication; but (f it har 
been concluded generally, (viz.) Petit judicium ſi, &c. that 
might have been good. 
Do the Rule of Court was, that the Plea was viſcont! 
nued, and not that the Bill ſhall abate ; Quod nota. oy 
: I 


Co. Lib. 4. 62. a 
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Hele verſus Foot. Paſch. 1 W. & M. B. R. 
Rot. 325. 


The Defendant pleaded, that he took the Cattle in 
dam loco vocat D. in Plimipton, &c. ant frave 
he took them in S e. and pro retorn d he 
made Conuſance us Bailiff to George Parker, who was ſet- 
ſed in Fee of the ſald Place called D. who demiled it 
to T. S. rendzing Rent koꝛ a certain Number of Pears, and 
that fo2 — he diſtratned ag Bailiff to the ſaid 

Parker. 

The Plaintiff replied Proteſtando, that the ſaid 
Parker did not demiſe the ſaid Place called D. to the ſa 
T. S. prout he traverſed, that the ſafd George Parker was 
ſeiſed of the Place called D. in Fee at the Time of the 


8 2 old l 

And upon a general Demurrer to this Replication, 

Holt Chief Juſtice, at the firſt Opening the Cauſe, held, 
that all the Pleadings were diſcontinued, betauſe there was 
no Anſwer to the Plea and Traverſe, which are 119 | 
of theWrit, and that the Plaintitt had nothing to 


—— — 


{4 1. 6. 5. 2 
el. 5, 6. 65. 
1 Saund. 338. 


with © 


the Yatter_alledged pro retorno habend',”. but ought to 


have maintained his Writ by taking Iſſue upon the Tra- 
verſe in the Plea; and therefoze becauſe the Defendant hay 
demurred, and the Plaintiff joined in Demurrer, ali is 
diſcontinued, and the Defendant ſhall have no other Judg- 
ment as it was held in Herlakenden's Caſe. © 
Voreover, the Defendants in this Caſe ought; not to 
have demurred, but ſhould have taken Judgment as by 
Nil dicit, becauſe this Replication is as none; and fo be 
concluded, that all was diſcontinued; and therefoze the 
Defendant could not have Judgment pro retorn habend”.- 


But the other Judges held; that the Judgment ſhould be. - a. 6. ; 
that the Writ Gall abate, and that the Defendant — Flows 
uſe he had demurred to the Co 2 


have a Retorn' habend', 

et them in Walter, any ———— 
n this Ma and e 

was, that the Writ ſhould abate; quod nota. vr 


7” 4 DE 


® 4 Rep. 62. a 


Com. 138. 
8. 
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| t Law to A. ex parte patern 
f the — being Lo2vs of the 


ſole Queſtion was, (f A. took a new Eſtate by 
Grant and Render, oz whether he was in 
Eſtate which was ex parte materna, and 
gument of this Caſe it was agreed by all, That 
Fine had been levied generally without any Render, 
without any Uſes declared, the reſulting Cife, which would 
have devolved on the Cogniſoz, would have been the old 
Vie! in the yu Quality as it was before. 


: | 
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So if the Ale of this Fine had been declared oz limited 
to the Conuſo? ay bis Heirs, the Quality of the Eſtate 
oh not have altered „but the Lands would 
have deſcended in the lame Manner as if no Fine had 
dern levied, (viz.) if 2 lope by then to the * 
materna, Þeirs ex parte paters 3 Lev. God- 
na, & A | — * | 
"amy it was inſiſted fo2 the Plaintiff in this Caſe, that For che Plaintioe = 
nothing in Fai paſſed ts the Cogniſees, but only in Foun, 
and all the Effate moved from the Cogniſs2; foz, if in ſuch 
Caſe the Cogniſee had been a Feme Covert, ſhe ſhould not 
ve been eramitiev, and the Widow of ſuch a Cogniſee 
ey not have been endowed. 
Pozeover, the Cltate of the Cogniſees is only an Eſtate, ,,. 
quouſque, ag in the common Caſe where an Uſe is limited 3 f. 2 
- quonſque ſuch a Marriage ſhalt take Effeft, de. and » Ing. 12, 13. 
maintain this Opinion, the Caſes in the Worgin Pen, 
4 re cited, | : Rat Abr. 676. 


ich at Common Law was only a Truſt, came in Place of 
22 and always tetained the ſame Quality with the 


And in Caſe of a Truſt at Common Law, if a Ban was 
leiſed ex parte materna, and made a Feoffinent without any 
Confideration, the Truft reſulted to the'Feoffoz, and was 
of the ſame Quality with the Effate; but pet if the Feoffee ; Le». 406. 
re-infeoffed the Ceſtui que Truſt, the Mature of the Eſtate 
was altered, and it ſhall veſcend to the Peir ex parte pater- 
na, fo; he could not infeoff the Ceſtui que Truſt to him and 
his Heirs, ex parte materna, becauſe there was no ſuch Li- 
mitation of the Inheritance in him. 

But it was reſolved, that this Caſe of the Fine with 
Grant and Render is all one in Effet as a Feoffment and 
Re-infeoffment ; and by Canſequence the Quality of the + 144. 56. b. 
Ctate is altered, and ſo 1 1 1 * _ 2 Cre. 7322 793: 
parte paterna;; ann tu pꝛobe this, the Caſes in the Bar- n 6, 
gin were cited; , Srl 

It was likewiſe ſald, that a Warranty might be annexed 
to a Fine with Grant and Render, as it was reſolved in 
3 Cro. 17. Co. Ent. 579. a. 


Ind ko theſe Reaſons the Defendant had Judgment. 
Shotter 


—_ — 9 
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Shotter verſus Friend. Hill. 2 Will. & N 
e Pe 
tal Ore for . 7 ſit 9 7 
— « Proof bb ff. That one John Friend made his laſt Mill, and de. 
2 — «: © queathed a Legacy of 101. to Mary Friend, and made the 


Wife of Shotter Executrix, and died; the /Plainti paid 
3 Kos. 283. 5. C. the Legacy to Mary Friend, who afterwards. died.intediate; 

Comb. 160. 5. © andthe Defendant. as her Adminiftrato2-libelled againſt 
Cc. *” "7": Plaintiff fo? this Legacy of 101. to which he alledged in 
Moor, Caſe 568. . that Court by wap of Plea, that he had paſd the ſald Le, 
Lees“ gary to Mary Friend in her Life-time,/ which Payment 
Cro. El. 666. he offered to p2ove by one credible Witneſs; but the Court 
Raymond 123, 189, refuſed-the Plea, becauſe one Witneſs per ſe; is not uli 
„ ent by their Law to pꝛove any Batter of Faꝶck. 
Che Defendant pleaded, that befoze the P2ohibition was 
bzought and delivered, Sentence was given in the Spiritual 
Court againſt the Plaintiff. OF x * 
2 Roll. Abr. zoo. And upon a Demurrer to this Plea, it was inſiſted fo} 
— the Plaintiff, that tis a Maxim in Lam, that where the 
2 Cro. 264. Common and the Eccleſiaſtical Law differ, the Common 
1 Vent. 281. Law ſhall always be pꝛeterred; and that thoſe Laws differ 
in ſeveral Points concerning Evidence; fo2 by that Law 
the Father cannot'be a Witneſs where the Son is a Party, 
- & econtra; ſo in the Caſe at Bar the P2oof of the Fatt by 
one Witneſs, is not good by their Law, but tis otherwiſe 
at Common Law; fo2'tis reaſonable, that the Pzoof, which 
is good foꝛ Payment of a Debt, ſhould be llkewile ſuffi 

cient fo Payment of a Legacy, | 

Mozeover upon ſuch ſingle -P2oof, the Plaſntiff would 
have Relief in Chancery, and: fo2 the ſame Reaſon ſhall 
„ coe 88. zag. DIVE © Pyohibition here, and the Caſes in the * Margin 
nale Stokes were cited, to p2ove that Pꝛohibitions have been granted 


666. Mallary wer. fi Caſes of this Nature. 

Moor 413, 907. Bagnal 6. Stokes.” 1 Rol. .. 2 Rol. \ 439) 490. Hob: 247. Wam = 
Coninoby. YA. 92. a — Rol. Abr. 299. TILE TO — v. Alden 
3 Bulſt. 242. Hutton 22. Poph. 59. Hob. 188. | 


Now, ſuppoſing a Teſtato2 owed Money upon Bond to 
the Galue of the Aſſets, and he had deviſed ſeveral Leg? 
cies by his Will, and this Bond is p2oved by one Wi. 
neſs, and the Legatees libel againſt the * 

1 


I 
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plead this Bond in that Court, and they diſatlow the Plea, p 
becauſe the Bond is 'p2oved by one Witneſs alone; in this 
Caſe, if a Paohibition ſhould not go, that Court would 

the Executo? to pay the Legacies; and pet he (the 
Erecuto2) would be chargeable to the Obligee, faz as to 
him the Payment of the Legacy would be a Devaſtavit. 

Jt cannot be denied, but that the Spiritual Court hath Prost 
Cogniſance of the oziginal-Cauſe, which, in this Caſe, i» * Rau. Abr. 298, 
the Legacy, and therefoze they ſhall have Cogniſance of all E. .- 
the * Dicivents and Dependencies thereon; beſives, one :2 Rep. 65. 
Witneſs is not concluſive Evidence at Common Law, but 7% 57. 
only Evidence to induce the Jury to find the Matter. Linw. 174. 


But in Michachnas-Term Anno 2 W. & M. it was ar- © * 
gued and reſolved by all the Court ſeriatim, that a Probi 
dition ſhould go ; and firſt it was aitowed, that regulariy 
where the Spiritual Court hath Cogniſance of the Princi- 
pal, they hall have Cogniſance ef the Incidents and Acceſ- 
iaries; but if the Incident is a Batter meerly tempozal, 
they muſt pzoceed there arcozding to the Courſe of the 
Common Law, and not ſecundum jus Eceleſiaſtieum; fg if 
they do, a Prohibition will be granted, as fo Inſtance; 
in the Caſe of a Nuncupative Will, which is meerly Spiri- 
tual, (and ſuch a Mill is none in their Law, unleſs p2obed 
by Two Witneſſes at leaft) no Pꝛohibition ſhall go, though - 
they diſallow the ill, becauſe p20ved by oneMitnefs, and 
no moze, fo2 that Court hath Cogntſance of the Pꝛobate 
of Wills; but yet if a Revocatſon of ſich Mili is plead: Yer. 52. 
ed there, and pꝛoved by one Witneſs, and they refuſe the 
Plea fo2 Want of t Pꝛoot, a Pobibition ſhall go; 

nota. 

So where a Suit is bzought in that Court fox Subſtrac- 
tion of Tithes, which is of Dpiritual Conuſance ; and the 
Defendant pleads there, that he had ſet out the Tithes, 
which he proven by one Witneſs, but they refuſed to allow 
the Plea, becauſe the Defendant had not given the Parſon 
Notice of ſetting out the Tithes; pet upon ſuggefting this- 
Hatter, a Pꝛohibition ſhall $0, becaufe Notice is not te- 
quiſite by the Common Law; therefoze i they will pzoreed 
upon ſuch an Incident, accozding to the Eccleſiaſtical Law, 
they ſhall de pꝛohthited. 

But it was agreed, that a Suggeſtion that the Spiritual 
Court obje#ed as to the Credibility of a CWitneſs, is not 
a ſufficient Gzound fo a Pꝛobibition, fo2 they are wg + 

ge 
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Cro. Eliz. 88. 


* 1 Vent. 291- 


ws Keb.570,576,579- 


'The Statute of Limi- 
tations pleaded to an 


—— — The Plaintiff replied, that on ſuch a Day, two Pears 


Fees. 
1 Show. 366. S. C. 


Style 373. 


Judges of the Credit of a Witneſs; likewile tis not a ſuf. 
ficient Gꝛound foꝛ a Pꝛohibition, to ſuggett that the Plain. 
tiff had only one Witneſs to pʒobe the Fact, unleſs he al. 
ledge, that he offered fuch Pꝛoot, and it was refuſed fo} 


E — —— | U in 
Aud a Caſe was now remembered between Richardſon 


and D&berow, adjudged in this Court, when Hale was 
Ch. on which was the ſame with the Caſe at 

and likewile after Sentence; and yet a Pꝛohibition was 
granted. ie | 

And Holt Ch. Juſtice held, that it was not neceſſary in 
any Caſe at Common Law, that a P2oof of Matter of 
Fact ſhould be made by moze than one Witneſs ; fo2 a ſin- 
gle Teſtimony of one credible (Witneſs was ſufficient to 
pꝛove any Faf; and that the Authozities cited in 1 Inſt. 6. b. 


did not Warrant that Opinion, which was there founded on 


them. | i} 21 
The Plaintiff had Judgment fo2 a P2ohſbition. 


Rudd werſus Berkenhead. Hill. 1 & 2 Will & 
Mar. B. R. Rot 164. 


Abwurf Fees due to an Attorney, the Defendant 
pleaded Non Aſſumpſit infra ſex Annos. 


befoze, he had ſued out an Attachment of Privilege againſt 
the Defendant, upon which Writ, Taliter proceſſum fut, 
that the Defendant. (on ſuch a Day) in Hillary-Term An- 
no 2 Willi. &c. appeared, and the Plaintiff declared a: 
gainſt him modo & forma, &c. | 

And upon a Demurrer to this Replication it was held ill, 


vecauſe the Plaintiff did not let fozth any Continuance o 


this Writ of Attachment (per vic. non miſit breve) which was 


ſued out above two Years ago; fo2 'tis impoſſible that the 
Defendant ſhould appear in Hillary-Term Anno 2 Will. to 


a Writ returnable two Pears befoze, and no other Writ is 
fet fozth by the Plaintiff. ; 
But if the Plaintiff, after the Taliter proceſſum fuit, 


had ſhewn the laſt Attachment, and the Return thereof, up- 


on which in Truth the Defendant did appear, it had been 


well enough, without ſhewing any of the Continuances. 


Thereupon the Plaintiff moved to diſcontinue ; 
was granted, . : 
Nl Ry ding 
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Ryding verſus Edwin and Fleet, Vic. Londgh 
Mich. 1 Will. & Mar. B. R. Rot. 30. 


HE Caſe, ſſ. A Pꝛiſoner in Wood-ſtreet Comer up- Upon an Ecape out 
FÞ» on meſne Proceſs, on a Plaint levied agatnaſt him, one of the Coun- 
Nc. eſcaped, upon which the Plaintiff bzought an Acton a- b. hege aun 
gainſt both the Sheriffs of London. ny 
And upon a Demurrer to the Declaration, the only Que- ' gow 162. S. C. 
tion was, Wihether this Amon was maintainable agant * f- 
both the Sheriffs, 02 whether it ought to be bzought a- 
gainſt Edwin alone; fo2 the Plaint was levied befoze him, 
and the Paiſoner eſcaped out of his * Counter, and by * C. 185. De- 
his Negligence alone. | ved. Bea. 

'Tis true, the Caſes cited in the Margin p2ove, that the Vidiaa Ent. 15. 
Adlon Gould be bzought againſt one of the Sheriffs alone, 
but the modern Pꝛetedents are otherwiſe, ſeveral ſuch Pꝛe⸗ 
cedents being now pꝛoduced, where the Action was bzought 
againſt both Sheriffs; and in f Co. Ent. it appears upon + Co. Ent. 436. 
the Return of an Habeas Co that both the Sheriffs 
have the Cuſtody of all the Piifoners in both the Coun- 
ters, and by Conſequence this Aion is well bzought. 


Aſkcomb verſus The Hundred of Elthorn. Hill. 
2 Will. & Mar. B. R. Rot. 901. T 


HIS was an Adlon en 
Cry, and upon a ſpe 
peared to be thus: Enge e 
The Plaintiff ſent T. S. his Servant to Smithfield Market may bring the Action 
with fat Cattle, where he ſold them foz 108 1. and ſealed Pen the Statare; bue 
up 1061. in four Bags, and delivered them to I. N. 4 un- {ne Ponce of 
ker, who travelled with him towards home, and they were Matter may bring 
both robbed within this Þundzed, (viz.) The Quaker was ** a=: 
robbed of 1061. and the Servant of 408, and now- the La. 1. c. 12. 44 
1 * (whoſe Money it was) bzought this Aktion foz; * = 
10 s P. » 72» 
That T. S. the Servant only made Oath of the Robbery 3 
within twenty Days, 8c. accozding to the Statute, but . f. ©: 27: 
that the Quaker had not made any Oath, ccc. 847 
The Queſtion. was, Clhether this Dath made by the Ser- = Sid. 4 
vant alone, without the Dath of the Quaker, who refuſed f. K. 7 . 
0 2 Saunders 379. 


— . n = 
. 
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to ſwear, was ſufficient fo2 the Maſter to maintain this 
* 27 Eliz. cap. 13. Aﬀ{on yon the Statute, &c. 

And in Michaclmas-Term following it was adjudged hy 
the whole- Court fo2 the Plaintiff, as to the 40s. taken 
krom T. S. his Scrvant, but againft him as to the 106. ta: 
ken from the Quaker who would not ſwear ; the Court be. 
ing of Opinion, that the Statute afozeſaid, which injoins 
the Oath, was made meerly fo2 the Benefit of the Hun- 
dreds, who were opp2eſſed by p2etended Robberies, and 
therefoze the Court would not depart from the erpreſs 

| Mods of that Statute. 
Where the Judgment Nota; Dn the back Side of the Diſtringas the Entry of 


— muſt be emered with the Clerditt as to the Damages was intire, (viz.) pro dan- 


W 17k but it was o2dered, that the Judgment ſhould be 
entered with ſeveral Damages; fo2 that the Ch. Juffice, 
who tried the Cauſe, directed it ſhould be ſo at the Trial, 
— that the Aſſociate was miſtaken by entring it in that 
nner. P 
And Holt Ch. Juſtice declared, that T. S. the Servant, 
who delivered the 1061. to the Quaker, and was peſent at 
the Robbery, might well maintain the Action in His own 
2 Roll. Abr. 68: . Name fo2 all the Money, and that his own Oath would 
— 2 be ſuflicient, and that he might declare upon the Taking 
* Pouni o., Away the Honey from the Quaker, as his Servant (who in 
Truth was ſo fo2 this Time). on Aft 
Nota; This Advice of the Ch. Juſt. was obſerved in an: 
other Action bꝛoughe fo2 the 1061. taken from the Quaker. 
And in the Arguing of the Caſe akozeſald one Joness 
_ Caſe was cited, which was adjuvged in B. R. in Michael- 
mas-Term 1658, which was thus: | 2 
— Hundred of f. Tones and his CUife and Servant travelling toge- 
2 ther were all robbed of his Boney, and Jones alone 
bzought the Acton fo; the whole Honey agatnſt the Pun⸗ 
dred, as well to? what was taken from his Wife and Ser- 
vant, as from his own Perſon ; and he alone, without his 
Mite ox Servant, made Dath of the Robbery; all which 
Matter being found on a ſpectal Aerdick, it was adjudged, 
that his Dath alone was ſiifficfent within the Intent of the 
Statute ; and altho' it was farther found, that the Ser- 
| vant of Jones, who was robbed with his Bafter, knew 
one of. the Robbers (whoſe Name was Lenoe) yet Jones 
had his Judgment ; Quod nota. 
And Holt Ch. Juſtice remembered another Caſe tried de 
foze him at the Sittings fn Weſtminſter after laſt Faſter- 
I 


Term, 
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Term, between Bird and The Hundred of Oſſulſtone, where Bird 2. Hundred of 
the Evidence was thus: 23 LET 

f. That Bird was a Laceman of Colliton in Devonſhire, 
and coming to London with bis Servant they left the 
uſual great Road between Brentford and Hamm th, 
and rove thzough a By⸗Lane near Serjeant Maynard's | 
Þouſe, to avoid the Duſt; and in that Lane the Servant 4% Wales: 
was robbed in the Preſence of his Maſter of a Bor ot -Tace "| _ 
which was behind him on the Back of the Hoſe to the | 
Ualue of 1200 |. and Bird the Maſter alone made Dut h 
of the Robbery, and b2zought the Action; and he (the Chte 
Juſtice) was of Opinion, that the Dath by the Maſter a- 
lone was ſufficient, becauſe he (the Bafter) being pzeſent, 
the Goods were in his Poſſeſſion, fo2 the Poſſeſſion'of'the 
Servant in the Pꝛeſence ok his Baſter is his (the Ba- 
ſter s) Poſſeſſion, and that was the Reaſon of Jones 's Caſe 
ſupra ; and Bird recovered a Thouſand Pounds, and had 
Execution 1473 # THIS | Ev 


+ 


Brickwood an Attorney verſus Fanſhaw. Hill 
1 W. & M. B. R. Rot 1130 N 


Sſumpſit for Attornies Fees, in which the Plaintiff ve. The Statote concern- 

clared ſpecially upon-a Pzoſecution of a Writ"of'Ha- 17s. pas de and 

dess Corpus cum cauſa, to-remove a Paint levied"againft at m Pen fe. 

the Defendant Fanſhaw by one T. S. in an inferfox Court, proſecuting in infe- 

Gir) Malden Court in Eſſex, and alſo fox vefending/(n'that 5. 55 5 C. 
Sulit after it was removed here in B. R. | ' Salk. 86. 

The Defendant pleaded the Statute 3 Jac. by which = Jac. 1. cap. 7. 
tis enafted, that an Attomey ſhall not de allowed any At, FIT 
Fees laſd out to; Counſel, unleſs he have Tickets there'k 7 
ſigned by the Þands of them who receive ſuch Fees; and 
avers that the Plaintiff had not p2oduced to him (the De- 
fendant) any Tickets fo2 the Fees of'Counſel, &. under 
their Þands as he ought. ' | BE 36) 

And upon a Demurrer to this Plea the Plaintiff had 
Judgment, becauſe this Statute did not extend to at 
ters tranſafted in inferior Courts, but only to Suits in the 
Courts of Weſtminſter-Hall ; Quod non. 


'U 2 | Gold 
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thc. 
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Cold & al verſus, Strode. 
d. A. obtained a Ipdement in B. R. again) 


Mod. 324. 8. C. Tat | 
2 e 1 B. and then died Intettate, and the Plaintiffs took 
Peculiar, where there Ot ADMiniſtration by an inferioz Pxdinary, (viz.) the Art. 


are Bona notabilia, desgon of Bridgwater, and b26ught a Scire facias upon that 
abe Judgment, upon which they Had Judgment ta babe Err 
5 Davy. 353. p. 8. (ton, and thereupon a Ca. ſa. iſſued! againſt B. upon 
c he was taken and in Custody ol the Defendant, who 

* was Sheriff, &c. and afterwards eſeaped; upon whith the 


Plaintiffs bzought an Aton or Det againſt the Defen 


dant Fuper Vic. &c. | | 
ren Nil debet pleaded the Parties were at Iſſue, am 

a Gerdi was found fo2 the Plaintiffs. | | 
And now it was moved in Arreſt af Judgment, ko; that 
it appears in the Declaration, upon the Plaintiff's own 
Shewing, that this Adminiſtration — 1 — to them 
by a. ꝑeculiar Iuriſdiction, whereas it Iikewile appeared, that 
the Inteftate'had-Bona notabilia in another Dioceſe, (on 
5 Rep. Prince's Caſe, This Iudgment at Weſtminſter ; fo2. which Reaſon this d 
. miniſtration granted by a peculiar Juriſdiction, (is.) by 
enn e the Archdeacon, ld meeriy void; and if fo, then the Jud: 
ment obtained upon this Scire facias ig utterly void; and 
then an Acton of Eſcape will nat lie againſt the-Sherif 
fo the Eſcape of a Pyſſoner taken upon a voſd Judgment; 
1 Rol, Abr. 810. foz if there ig no Judgment againſt B. then there ie n 

2 63 Cauſe to detain him in P2iſori. 
Curia. To which it was anſwered, and ſo reſolved, that this 
8 Co. 147. Matter was only Erroz, of which the Sheriffs could not 
— 164 take Advantage in an Acton fo2 an Eſcape bzought-againt 
Len sn. bim; aud the Difference is where the Judgment is meeri 
vold, ond where tis only erroneous; and this depends 
on anather Difttiaitfon, (viz.) where the Court in which 
the Judgment was obtained had Cogniſance of the 
and where not; fog in the fir Caſe, if the Plaintiff ob; 
tain t, and by his own Shewing had no Cauſt 
of YO ; yet becauſe the Tourt han Jurigdittton 
the Cauſe, this is only an erroneous, and not a vob 
Judgment; but tis otherwiſe where the Court had no 
_ Jurisdickton of the Cauſe. 3 

ü Aal. Ab 3% But in the pzincipal Caſe the Court hay Conuſantt 
10. of the Cauſe, and therefoze the Matter alledged ſupra is 
12 only Erro. 
; I 


Nota 


* 
. 
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Nota; It wag agreed in this Caſe, that the Judgment 
obtained in the Court at. Weſtminſter. made Bona notabilia, 
tho the Aion. upon which it was obtained was laid in 
Dorſetſhire, becauſe the Record was at Weſtminſter. 

Nota o That the Plaintiffs-in their Declaration han 
ſhewed all the eedings to the Judgment upon the $ci. 
fa. at large, by Reaſan whereof the: Letters of Adminidra - 
tion, and by whom granted, plainly appeared by their 
own Folly in declaring; foz the Caurt held clearly, that 

Plaintiffs in this Acton againft a Sheciff, might de- 
clare briefe upon the Judgment in the Sci. fa. without ſhew- 
ing the gradual P2oceedings. at Length, as is uſyuglly 
done in an Ation of Debt on a Judgment; Quod nota, 


Woolridoe verſus Cloberry, "Mich. 4 Jac. II. 
B. K. Rot. 15. ne 


* 


Ul; : 29; om ' Mas 5 
T'RROR upon a Jungment in C. B. in an Acton on 8, Degadant, 
— Caſe for diverting a Water-courſe, bzought againſt — A 12 
fir Defendants. 3 # UML go prize cas 6 
They all pleaded jointly Not guilty, thertupom u Ve. E. dl nd a 
was awarded, and a Diſtringas with a Niſi prius; but be. Six; his is il. 
fozethe Day of the Nili prius, T. S. bn of the Detendants, I „ E® 
died; afterwards the Plaintiff had a Uerdi#, and Judg:- Bro. Error, 123. 
ment was entered again ali the ſir Defendants; (viz.) a- 
gainſt T. S. who was dean, ut ſupra, togethee with the 
Surviv02s. b 
Thereupon all the Survtvozs bzought a Writ of Erro?, 
and aſtign the Death of T. S. and the Judgment _ 
fo: Erro2; and the Judgment was reverſed as to alt 
them; fo2 in ſuch Cafe the Plaintiſt onght to make a ſpe- 
cial Entry of the Death of T. S. with Nihil ulterius verſus 2 Mod. 285. 
eum kar, and then to take Judgment only again the Sur- 
vivo2s, and not againft him who was dead. 


Newton werſus Trigg. Mich. 1 Jac. II. B. R. | 
Rot. 226, | 


* Treſpaſs fox Taking his Ooods, &c. Upon Not guft- 
ty pleaded a ſpecial Uervi# was found to this Effe@ : 
1. That the Ptainttff was a Citizen ot London, and #* 


Common lan-keeper, and bought all bis Pyobiſions any'® ＋ 
cold Satncof Bankovps- 


- — —- j r*—ĩ5,jvVC + 
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ſold them again in his Inn, per quod he got his Liveli 
hood, and that he had built a Ship and had a Share there: 
in, and alſo 5001. Stock upon the ſaid Ship ad merchandi- 
zand'; but it was not found, that he traded therewith, oꝛ that 
he any wiſe traded in the Ship; and that a Statute of Bank- 
rupt had been taken out againſt him, and that he was de⸗ 
clared a Bankrupt, and that the Goods now in Queſtion 
were the Plaintiff's Goods, and afligned to the Defendant 
by the Commiſſioners of 'the Statute of Bankruptcy. | 
The only Queſtion was, Whether upon ehe Matter thus 
found the/Plaintiff was a Trader within the Statutes of 

Bankruptcy. 2 3 3 = 

For the Plaintiff And it was argued fo2 him, (viz: fo2 the: Plaintiff) that 
an Inn. keeper is not like a Trade, becauſe he is obliged to 
Dyer 158.b. entertain all Travellers; and if, he refuſe without good 
Ws Cauſe, an-Aiton lies againſt him 
| Belides, certain Rates and Prices are and may be impo- 
22 John. ſed upon all his Commodities; and if he extozt any unrea- 
ſonahle Rates, he may be invi#ed,/ ſo that he hath not the 
Fteedom of Trade, (viz.) of making the beſt Advantage 

ot his Commodities, but is reſtrained contrary to the 
common Liberty of all Traders in general. * 


All ius Profits urige by four ſeveral Means, as follow: 


« nan ens a ' 1 6 
1. Foz Lodgings; and as to that Batter, Reſpet is to 
be had to the Charge of bis Furniture. | 

2. His Kitchen, where his Servants, Inſtruments, and the 
wearing his Linen, are to be conſidered. 
3. bis Cellar, which is generally rented by a Tapſtcr at 
a certain yearly Sum. [1 
4. ls Stables, where tis not only the Hay and Oats 
which are to be conſideren, but his Servants, Houſe- 
room and Attendants; fo he is in no So2t like a Trade\- 
man, who may chooſe his own Chapmen, and ſet his own 
Paice on his Goods, and is not under any Obligation to 
Cro. Car. 549. find Þouſe-room, Furniture oz Attendance, | 


he 8 peg An Inn-keeper makes no pꝛecedent Contract, as Tradel- 

— men do in their May of Trade, but utters Commodities 

T. Jones 150 to his Gueſts, as he is bound to do. 

1 Sid. 411. ; Cotton As fo2 his having Part of a Ship, that will not make 

. him a Bankrupt, unleſs he traded therein, fo2 having | 


2 — — 


Term. S. Trin. 2 W. & M. B R 151 


_ — . — — — 


tutes of Bankrupicy ; and as to the Stock, tis not found DIE RS 
that he bought 02 ſold any Thing therewith ; both which ; C 585 
Circumſtances are neceſſary to make a Bankrupt. 

Atterwards in Trinity-Term 3 W. & M. it was adjudg- Cura. 
ed by the whole Court fo2 the Plaintiff; and it was Tre- i Cro. 282 
ſolved by all, that the Building and having a Share in a $4 41 
Ship, is no mo2e than if a Yan hath a Share in a Barge 
Ma Coach which are let to Hire, &c. and that his Having i Rol. Abr. 84. 
ſome Stock in a Ship doth not make him a Merchant, be- Rol. Abr. 84, 55, 
cauſe tis frequent fo2 Perſons to adventure ſome parti- J g. 
cular Things in ſuch a Ship fo2 ſuch a Aopage, but that: Rol. Rep. 342. 
will not make them Traders within the Statutes, &c. foz Hau. 100 
by thoſe Statutes p2ofeſſed Yerchants are oniy meant, 

o2 ſuch who are in conſtant Trading. 

And now * Sir Tho. Littleton's Caſe was remember', * Vent. 270. 
who was Uitualler of the Mavy, and by that Means con- eb 451. 
trated many Debts, yet becauſe this was an Undertaking 
fo2 a particular and ſpecial Purpoſe, and not general, 
therefoze tis not within the Statutes of Banktupts. 

Beſwes, an Inn-keeper buys to (ell only in his own Inn, Hut. 44, 10 
and not elſewhere, which is not a general Buping and 
Selling, fo as to make him a Trader, and that a School- 
maſter, who boards ſeveral Stholars in his Houfe, might 
as well be a Bankrupt fo2 that Reaſon as an Inn-keeper, 
becauſe their Buying and Selling are much of the ſame 
Natute; but if hath been avjudged, that the Keeping a 
Boarding-School is not a Trade within theſe Statutes; and s Rep. Caley's Cale. 
that none are Traders but ſuch wyo live by the meer Ad. | 
dance of the Galne of a Commodity; and an Jan-keeper 
is not by the Law taken Notice of as a Trader, foy in the 
Reyiſler he is eaffed Communis Hoſpitator ; and Jans ate 
no moe than great Ale-houſes, and are within the Sta- 
tutes concerning Ale-houfes ; and that an Jnn-keeper is * Bull 103. 
no moze a Trader than a Sutler to an Army, 02 a Steward 
to an Inn of Court, who deals only wfth particular Per: 
ſons, aud to particular Purpoſes; and fo2 theſe Reaſons 
it was adjudged, that an Inn⸗keeper, as ſuch, could not 
be a Bankrupt, | 


Judgment for the Plaintiff, 


Quilter verſus Newton. 


[vs Prohibition the Caſe was, That Newton, one of $uggefiion for a Pro- 
the Church-wardens of St. Buttolphs, London, I{beflen hibiuon, not good. 
againſt Qulter fo: Stopping the Church-d30z and Min- 
dows 
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. 


do 
do 


Warrant of Commit - 
ment ill concluded. 


Vide poſt 291. 


geſtion, that the Conuſance of Lay Fees appertains to the 


- Quilter, &c. and that Newton had libelled againſt him f 
Bullding upon the Church-yard, ubi revera the Sheds, 6+, 


28 Car 


dots by Sheds, &c. built (as he ſuppoſed) upon Part ot 


the Church-yard. 
And now it was moved fo2 a Pꝛohibition, upon a 


Tempozal Courts, and that Sir Cha. Humphrevile was 
ſeiſed in Fee of a Meſſuage and Curtilage near the Church. 
yard, as of his Lay Fee, and that he demiſed the ſame to 


were not built upon any Part of the Church-yard, but upon 
a Lay Fee; and this was held a good Suggeſtion, becauſe 


it was averred, that the Sheds did not ſtand upon any 


Part of the Church-yard. 
Sed nota; Per Curiam, A Pꝛohibition ſhall not be grant 


ed to any Suit in the Spiritual Court foz any Nuſance, 0; 
other Matter done in the Church-yard, upon a Suggeſtion, 
that the Church-yard is a Lay Fee, foz a Nuſance there 
is pzoperly of Eccleſiaſtical Conuſance. 


». Wie. And in debating the Caſe ſupra, * another Cale was 
mentioned, which was adjudged. in B. R. when Hale ws 


Chief Juſtice; and the Copy of the P2ohibition was now 
p20duced, which was concerning the ſame Matter in the 
ſame Place, and the Church-wardens ltbelled, and Ogden 
ſuggeſted ut ſupra, only he did not aver, that the Struc- 
tures were not built upon any Part of the -Church-yard, 
but only that it was the Lay Fee of Sir Cha. Humpreville; 
and thereupon a Prohibition NiG was granted, and the 
then Rule of Court was now pꝛoduced. 

But the Court held that Caſe to paſs ſub ſilentio, with- 
out any Debate, fo2 it was not remembered by any, and 
they held this Kind of Suggeſtion was inſufficient cauſa 


qua ſupra. n 


The Mayor and Church - wardens of Northamp- 
tons Cale. 


HE Mayor of Northampton committed the Church- 
wardens ko; refuſing to account befoze him, and the 
Warrant of Commitment concluded in the common Fon, 
(viz.) until they be duly diſcharged according to Law; and 
all this appearitig upon the Return of 'an-Habeas = 
the Court held the Commitment void, becauſe the War 
rant ought to have been thus concluded, (viz.) there * 
1 | | 


, 


1 
A 


. 


main — It ſhall account, as the Statute 43. cap. 2. 
appoint. e N Dan | 
og the Difference is where a Ban is committed-as a 
Criminal, and where only fa: Contumacy (as in this Caſe) 
in refuſing to da a Thing required, 8c. fog in the firſt 1 
Caſe, the Commitment muſt be until diſcharged-accozding — — 
to Law; but in che later, until he comply, andyperfozm 1 
the Thing required; fog in that Caſe he ſhall nat lie till a Gr 4 * 
Seſſions, but ſhall be diltharged upon the Perfoxmance'of fog © beer, and 
his Duty. they concluded their 
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cherefoze the Church-wardens were diſcharged by Rule — ay Ar 
of Court; quod nota. * 2 — 


lu Courſe of Law ; and upon the Return of an Habeas Corpus he was diſcharged, becauſe this Concluſion 
was not ee and the Mayor of Northampten's Caſe was cited for an Au- 
thority. Comb. 390. 5 Mod. 308. Salk. 348. 


Frederick werſus Hook. 


[ASE upon Bond as Adminiſtrato2 to the Lady Fre- Adminitration gran- 
derick; the Defenvant pzaped Oyer of the Letters of 5, r . 
Adminiſtration, by which it appeared, that the Plaintiff where not. 
was a ſpecial Adminiſtrato: quoad this Bond only pendente nn. 
lice concerning the Laſt Will of the ſaid Lady. 4-4 44 
and thereupon the Defendant pleaded in Abatement, that & Mos. 38. 
the Lady Frederick made her Will, and'thereby-conftituted g. 3 
the Plaintiff her Executoz, and that the Plaintiff Suſcepit P ie. 186. 
ſuper ſe onus Executionis teſtamenti præd. unde, ex quo the 
Plaintiff bzought this Aion as Adminiſtratoz, and not as 
Erecutoz, petit judicium de billa, &c. 
Ind upon a Demurrer to this Plea, the Court held, 
that an Adminiſtration pendente lite, concerning a Will 
was utterly void, and that the Difference is thus, (viz.) 
Where there is a Controverſy in the Spiritual Court con- 
cerning the Right of Adminiſtration, and where tis con. 
cerning a Will, as in this Caſe; fo2 in the ürſt Caſe an « Lev. 182 
Adminiſtration granted pendente lite is good ; bur eis o- K 301. 
therwiſe where the Controverſy is concerning a Will; fo: 
who comes in under a Mili, ſhall avotd ail that which 


he 
an Adminiftratoz can do; and a Caſe was cited Trin. ; Keble 54. Smith 
4 Car. 2. B. R. which was Trover b2ought by the Plaintiff *- . 

foz the Converſion of his Goods; and upon Not guilty - 
pleaded there was a ſpecial Uerdi# found, that the Pian. 

tiff was the Executoꝛ named in nne 
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they were, and that the Detendant had adminittr ation 
granted to him of the Goods of the ſatd T. S. pendeme 
lite concerning the Mill, and there it was adjudged fo2 the 
Plaintiff, — Tg ny void upon 
WT the Diſtinfion ſupra. | 
#4 Nota; per Curiam, An Exetuto! may maintain Trove 
1” in dis own Name betoze the Seiſure of the Goods, 02 P 
1 —— the Will; but in 2 N *e Plank 


I54 


DE 


Term. Sanct. Mich. 


Anno 2 Willi. & Marie, B. R 


Burchett verſus Durdant. 


RIT of Etro: in Parliament upon a Juds- 
ment given in the Erchequer - Chamber, 
which was in Affirmance of à Judgment in 


| t bzought by Durdant againſt Bur- 
_—_— on 4 Dee in hae verve: 


give unto Fobn Higaen, and his Heirs, duri 
only of Robert Durdant my Lands in D. upon 
"53. C. to ſuffer the faid Robers Durdant, during his Life, to recen 
Pala %. de Rents and Profits, (the ſaid Robert Durdant commttin 
— 1. 
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1 4 give the ſaid Lands unto the Heirs Male of the Body of 3 Keb. 832. 
Go ihe ſaid Robert Durdant, now living, and to ſuch other ltd * 
Heirs Male 9 Female as he ſhall hereaſter happen to have — . 
of his Bod 3 C. 2 jones = 
Now, ar the Time of this Deviſe, and at the Death uf: r 17 
the Teftatoz, the afozeſaid Robert Durdant had only one 1 Keb.567,752,800. 
Son named George Durdant, and then living. Jy 
after the Death of the ſaid Teftatoz, he the ſaid John 2 Sl 6 
Higden and Robert'Durdant, join in a Feoffient and Fine **. 'o7: 
of the Pzemiſſes to Burchett, the Plaintiff, in'the-Writ'of | Las, 423. 
Erro2 ; and the Defendant in the ſaid Writ was Leſſee N. Chan. Caves 156, 
of the Son and peir of George Durdant. 1 
The general Queſtion was, Whether George Durdant, 1 
the Son of Robert, took a pꝛeſent Remainder in Tafl by 
this Mill as a Purchaſer, and ſo veſted in him immediate. 
iy upon the Death of the Teſtatoz, oz elſe a contingent 
Remainder, (viz.) if he happened to ſurvive his Father 
Robert Durdant ; fo; if ſo, then it was barred by the Fine 
and Feoffment fi becauſe the Remainder could not 
commence at the Time of the Determination of the partt- 
cular Eſtate, as in the common Caſe of Remainders li- 
mited to the right Þeirs of 1. S. and the particular Eſtate 
determines living 1. S. 
But all the thee Courts, (viz.) of King's Bench, Ex- 2 Vent. 311, 
chequer-Chamber, and Parliament, held clearly, that it was 
a Remainder veſted in George Durdant immediately upon 
the Death of the Teſtatoz, and that the Wozds in the Mill, 
now living, were a ſufficient Deſcription of the Perſon of 
George Durdant, and that the other Wozds, (viz.) Unto 
the Heirs Male of the Body of Robert Durdant, did not only 
help to make up the D of the Perſon of 
but were a good Limitation of an Eſfate-tail to him, as in 
the Caſe ſupra, where tis limited to the right Þeirs of I. S. 
there the Mozd Heirs ſerves not only to deſcribe the Per- 
ſon, but to limit the Eſtate. 
Wherefoze the two fozmer Judgments were now again 
affirmed, and there was the like Judgment in Parliament 
concerning Part of the ſame Lands ſo deviſed as afozeſatd , 
and it was in Ejetment between + Jones and Richardſon, + : Le. 232. 
another Purchaſer of Parcel, under Higden and Robert Nm. 330. 


X 2 The 


— 


EO — _— 


is Term. 8. Mich. 


ue King, &c. verſus Champion. 


- " vants, 
ing to 


of any other Service; and the Julfices have no 
concerning Mages, but what is given by that Stat. 


Hanſon verſus Leverſedge. Hill. x & 2 Will 
55 & Mar. C B Roz. 1471, 


— HE Caſe, fl. Debt upon Bond fo Perfoymance of 
Whew « pul I am Award, the Submiſſion was, @ as the Award 
ade Incerainry. be made in Writing, 02 by Mod of Mouth, by ſuch a 


&c. 
A ee no Award mave 


ſpoken by 
the Arbitratozs did by Mom award, 
auld to the Plaintif twelve Guineas, and all ſuc} 
Sums of as the Plaintiff bad laid out oz expended in 
* Nos; There was and about the Pꝛoſecution of the Plea afaqeſaid, and at 


For the Deſendane And unn a Demurrer to: this 
ſiſted fo2 the Defendant, that this Award was 


certain as an Award in Writing, now, if this ha 
in Writing, the Plaintiff could not have helped the 
1 
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tainty by his Averment, that there was a Suit depen 
when no ſuch Thing is mentioned in the Award it ſelf, 

ver, This Award is intertuin in another Reſpee, 
(viz.) fo2 that tis fo2 the Defendant to pay all ſuch Sums of 
Money which the Plaintiff had expended in the Suit; ald it 
doth not appear how much was ſpent, and no Perſon is 
aſſigned to revuce it to any Certainty; but if it han been 
to pay all the Colts of Suit, that might have been goon, be- 
cauſe there is a p2oper Officer to tar the Cofts. 


Beſides, the ſcandalous Wows fo; which the anon was * — 


bzought ought to have been (et fozth in certain in the very © 
Body of the Award, that the Court might judge whether 
they were acklonable, o; not. f 


But it was ſaid on the other Side, that the ends Ex- For the Planeif 


and Coſts ate all one, and that in this Awary the 


pences ſhall be intended Coſts of Suit ; and as to the In. Dun. Beale 


certainty of the Sums expended, the Defendant might 
have traverſed the Quantum of the Experices, it the De- 
mand had been unreaſonable. 

The Ch. Juſtice Pollexfen held, that the Award had made Curia. 
an End of the Sult, ſo that the Court had no Authoꝛity 
to tar the Coffs; therefoze, after the Award, no! Juvg- 
ment could be given as ts that Matter, becauſe then there 
was no Suit depending, and fo it would make no Manner 
of Difference, if the Wozd Coſts had been inſerted in the a 
ward inſfead of the Mom Expences; buff here the Plaintiff 
had aſcertained the Expences by his ou Averment, - that he 
had expended ſo much, & c. which the Defendant might 
have traverſed if he would. TIE: 

4s kon ſetting fozth the ſcardatous Cows in the ward, 
tis not neceſſary, no moge than to fet forth a Tide in it 
upon a Su fo Lands, becauſe the Arbitratozs are Judices 
fat, and the Conrt will not inquire into their Reaſons, 
therefore, tho the Suit ſhould happen to be wirhout any 
jſt Cauſe, yer the Award wilt be good. 

Beſides, in all parof Awards, tis ſuficient to ſew che 
Subſtance, tho not in the ſame numerical Wows fox the 
Ons — hold the Mitneſles to the expreſs rows of 

But per Curiam, It this award had been in Writing, it 
would have been vold, becauſe no Averment dehors would 
have been affowey to make if certain; but tis not fo- in 
parol Award; quod nota. 


Judgment for the Plaine(ff, 


. 
— 
Dicken 
o 
* 


V. . 
1 Roll. 221. 


— Py 
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Dicken werſus Greenville. © Ant. fo. 3+; 


Writ of Error on a PON a ſpecial Clerdi# in Ejetment all the P2oceey. 
_— _ U ings appeared to be in the Reign of Car. . the 
when all te Pro _ was AMIE adjudged in "iy ot of Jac. 3. but 
dings were in th udgment entered upon the o2ziginal Roll, 
Reign en Was d Roll ot Car. 2. = 
— 247. Upon this Judgment a tit of Erroz was bzought in 
Var. 3% the Exchequer-Chamber, reciting as followeth: 
Comb. 77, %. . Jacobus ſecundus Dei Gratia, &c. Quia in Recordo & 
proceſſu ac etiam in redditione judicii Loquelæ que fuit in Cy- 
ria noſtra coram nobis per billam ſine brævi noſtro, &c. 
_ Upon this Writ of Erro2 the Judgment was reverſed in 
the Exchequer-Chamber, and the Tranſcript of the Reco 
| ſent back to this Court; whereupon the Plaintiff moved, 
that the Court would give Judgment foz him. 
$H. 6. c. 12: Thereupon the Counſel koz the Defendant ſhewed the 
Uariance ſupra, and ſaid, that there was no ſich Reco 
in B. R. as was mentioned in the Crit of Erroz, &c. up- 
on which the Pꝛoceedings had been in the Exchequer-Chan- 
ber; fog the Judgment which the Defendant had obtained 
againſt the Plaintiff was upon a Loquela in the Reign of 
Car. 2. und not in the Court of Jac. 2. and this was held 
an incurable Fault, and thereupon the Plaintiff bzought 
another Writ of Erroz, &c. 


+4 Dp 


Reusby werſus Manning. Trin. 2 Will. & Ms: 
ot. &c. But adjudged in this Term. 


Mod. 330. 8. C. EBT upon Bond fo2 Perfozmance of an Award, [t: 
2 + nar, quod the Award be made and ready to be delivered 
: Show. 92, 98. tu the Parties in Difference, o2 to ſuch of them who ſhould 
242. 8. C. deſire the ſame by ſuch a Time, &c. 

Dur. 557. pl-4- The Defendant pleaded no Award made. 
_ The Plaintiff replied, that the Arbitratozs within the 
Time, 8c. made their Award in Writing, which he let 
koꝛth at large, and aſſigned the Bzeach, 8c. but did not 
lap, that the Award was ready to be delivered to the Pat 
ties, accoꝛding to the Wozds of the Submiſſion ſupra. 
And koꝛ this Fault the Defendant demurred, becauſe the 
Submiſſion was conditional Ita quod, &c. and this * 

n A 


— — 1 | _ 
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to be perfomed dy the Atbitratoꝛs, otherwiſe 
2 
ou * + ; 
ee Cale of Aion; aid thererore ; Eren. 
in a Tale adiudged in this Court 27 Car. 2. the lame Ex. 2 Cro. 577. 
ception was taken aud allowed. = 2” 2 Saund. 73, 188. 
gn wa Dolben cited a f Caſe in the Common Pleas + Fuller +. Lane. 


was at the Bar, where the Sibmiſſion was con- 

with an ita quod the Award be made in Writing, | 
to be delivered to the Parties, &. and it was pleaded, - Keb. 53. 
that the Arbitrats2s did make an Award under their Pands — = 193. 
and Seals, and ready to be delivered to the Parties, and * 
in that Cale the Exception was, that t was not erb 
averted, that the Award was made in Writing, as it wa 
required by the Submiſſion; but it was not allewen, be- 
caute it muſt neteſſarily be intended, it was in'Cariting, 
{t being pleaded to be under the Panos and Seals of the 
Arbieratozs; dit Hale, who was then Ch. Juſffce of C. B. 


doubted. 

But in ncipal Caſe the Plaintiff had Judgment 
tor the Reafon given in Cro: Car. 34 f. (via.) Chat it ſhall 
neceſſarily be intended, that the Award which was in W ri- 
ting was ready to be delivered to the Parties; and Ihe wilt 
fo2 this Reaſon, (viz.) becauſe the Award ought de de tea- 
dy to be delivered when any of the Parties required it, 
and it doth not appear that it was required by any of them; 
and therefoze tis not requtiſite it ſhould be velivecev befv2e 


Requeſt. 
"The Plaint(ff had Judgment. 


Thursby verſus Helbert. Mich. 4 Will. & Mar. 
B. R. Rot. 435. ov 


EBT upon Bond fo2 Perfozinakce of an Award. 4 dot. 874. £.C 
The Defendant pleaded No Award made. __— 

The Þlaintiff replied, and ſet koch the Award, which where noe. | 
was, that the Defendant, with good and ſuffcient Security, 1 Show. 32. 8. c. 
to the good Liking of the” Plaintiff, ſhould" give d Bond in 55% les 
the Penalty of 300 l. tonditioned fo2 Papment of 1501: fo 
the Plaintiff, at 02 befoze ſuch a Day; and upon Delivery 
of ſuch Bond, each to releaſe the other; and the Plaſarin 1 dane 
aſſigned the Beach ſpecially, (via.) That the Defenvarit - 
had not given his own Bond of 3001. foz the Payment of 


150 J. 


C5 
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Award was void, becauſe it was: only of one Side, (on 
was bold quoad the Security to be given, becauſe the 


y tho the Award may be good, ſo as to oblige the Defen: 


1 Roll. Abr. 259. 


Tl an Aion on the Caſe bzought by the Plaintiff againt 
— - "jg the Defendants, being Merchants, accozding to the 
1 Dany, 14. fl. 3. Cuſtom ot Merchants, upon a Bill of CO — 


Comb. 118. 


the Plaintiff to make, but upon the Delivery of a. Boac 


15ol upon which they were at Aue, and the Plaintiff had 
a er .. . 2 4434 8 1 17 1011! Une £5 M70 
And now it was moved in Arreſt oft Judgment, that this 


Sureties were Strangers to the Submiſſion ; and then, 


dant to give his own Bond, yet no Releaſe is awarded 
with Sureties, and that being vold quoad the 


5 and there being no Releaſe to be given, but upon the De. 
iivery of a Bond with Surety, by Conſequence nothing is 


awarded on the Part of the Plaintiff, foz he can nebet be 
compelled to releaſe. 10 105 un 

But per Curiam, Judgment was given fozthe-Plaintif, 
becauſe the Defendant was bound to give his on Bond, 
tho the Award was vold quoad the Sureties, and that as 
ſoon as the Defendant had delivered his ſingle Bond, the 
Plaintiff was compellable to make a Releaſe, fo2 the Sure 
ties were to be to the good Liking of the Plaintiff; and 
"tis pzobable he might appzove the ſingle Bond of the De- 
Frags Ion Security; and this was the pzincipal Rea 


[ 


| Willianns verſus W. Harriſon and N. Hartiſon. 


them, and pꝛoteſted; R. Harriſon, one of the 
pleaded Jnfancy in Var, &c. 

And upon a ter to this Plea, ſuppoſing that I" 
fancy was no Bar to this Acton founded on the Cuffon 


The Court, without Argument, over-ruled the Demut- 
rer, fo2 they clearly. held, that Jnfancy was a good Bit 
notwithſtanding the Cuſtom ; fo here the Infant is a Cri 
der, and the Bill of Exchange was Dzawn in Courſe of 
Crude, and not fo2 any Neceſſaries,- ſo Judgment vi 


entered, that the Plaintiff Nil capiat per Billam oer/#: 


I 
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"Inv Holt Ch, Juſtice cieed'/* Cale/'that/ where! an/ In- * i 30. Ab; s. +. 
fant keeps a Common Inn, pet am Aon. on the Caſe up · 
on the Cuſtom of Ins win mot fe agaſit him, 


* 
— 
o 


kontert than the pxinelpal Cale: | 
: ; + 4 : 54 1 IE, : . > : 
» 7 4 1 wail S > 4 271 
the King and Queen werſas: Moor. 

. | / Wert +4 , " 


i _ 
= 


MI Tout in the Puri of Hornſy, where Je aunty ot ret nn 
/ or 1 E w 

dwelt in the Sumer ton, ane therelipon de Was charen e v, g Coun 

by the Pariſhfoners to be one of the Overſeers of the Poor of ber of the Poor there, 

that Patich; and upon his Appeal to the Duarter-Seffions = = 

an Over was made to wiſtharge him'from this Once, un 

which Ower the two next Juſtices vt the Peace were re: 

quired to appoint another Man in ies Non. | 

This Order being temoved. inta B. R. by Certiorari, it 
was now moved, that it might be quaſhed, becaute the Sel- 
_ had L- - this 2 to? the Statute * 43 Eli. 

no Appea Caſe, but is ve that 

Holt Ch. Jaſtice was of that Dette, (vir. that an Ap⸗ 
peal would not lie: Eyre Juſtice doubted. 

But becauſe this Over did not recite, that Moor was 
appointed Overſeer dy the two next - Junkſces, thettfoze it 
was not qualhed, fo} the Court Held, that no Body was 
rt by the Oder, fo2 that it div not appear that Moor was 
legally choſen Dverleer, rherefoze the Over bin not affet— 


an . | 1 
oon mn maeten te Go 

c<huſing ſuch a Man Overſeer, who was refident there but 

only fo2 ſoine Part of the Summer, and was aMaſly an 

Tnhabitant of another Parſſh in London. U T1: 


- 34 


Newcomb verſus Harvey: \ 

HE Plalntitr being Lefſee fo) Pears allithied: 9ver her Dat muy . 

| ear Cer Adio 5 855 — Ort ho Reverie . 
, an no 8 

fv) the Rent in artrat. 5 og l 2 Div. qge. þ. 49. 


The Defendant pleaved Non conceſſit & hoc, Sc. | 
And upon a Demurter to this Plea, it was objoded in 
Behalf of the Dekendant, „% 
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* . 


' becauſe the Sum reſerved was not pzoperly. any. Rent, but 
a Sum in Groſs, the Plaintiff, having: aligned over his 
whole Term, and by Coniſequence had no Reverſon, and 
therefoze the Adion ought to be foz a Sum in Groſs upon 
the Contract, (and not Debt foꝛ Rent) and that would not 


lie till the laſt Day expires. 
which it A and ſo reſolved-per Curian, 
ky: — aintiff had no Reverſion, fo} 
no 


4 that this is a Rent, tho the 
2 Mod- 1 fk a Rents reſerved upon a Feoffment in Fee, there is | 
i Vent. 2422 _. Reverſion in the Feoffo2; but vet this is a Rent, and teco 
bperadie by the Names of à Bent upon the Contract, and ſg 
| ttt tall be in the principal Caſe, 7 2 
Mapover, if the Dekendant had aligned over the Cern 
Nee ATermor fur: tg gngther, an Aition of Debt would lie tat the Plaintiff 
gainſt the ſecond Agne. '"& 2 


l . 


i vent 204 292. 2 Ln de .. 


ui tam, &c. verſus Young, Hill. 1 & 


Hobbs g 


1 Will. & Mar. B. R. Rot. 129. 


42:55 0 "HE Caſe, ff. An Attion was brought aging the Dr 
10 8. C. F ar $6 upon the Statute 1 5 Eliz. fo? Uſing the 
= 14.7.6. Trade. of a Clothier, not having been Appzentice -to that 
.c.2 Trade, ond a ſpecial Uerdit was found to this Effet: 


15 


I's 
8K 
— t 
5 


fl. That Young was a Turkey Merchant, and expotte 
I great —— of Engliſh Cloth into the Levant, an 
- «== that fo2 this Purpoſe only he hired ſeveral Cloth-workers 
never bound ApPren- (:,19-had all been App2entices to the ſame Trade), and heft 
: Show. 241, 266. ulld a Waſter-Wozkman of that Trade to inſpet᷑ their Won, 
s.C. ... s c, and that by theſe Ben he made great Quantitſes of Engliſh 
Noy 1 — Cloth, all which he tranſpozted; and that he (the ſaid 
8 Rep. 8 Young) kept oy 13 and — — of that Trade ti 
e“ dye his own 8, und no x 
SS. 525. — The Queſtion was, Whether this Caſe was within ti 
+ 5203 Juden uf the Statute, lo as to reſtraſn'the Defendant 
d e - | exerciſe-n Trade dy his Servants, to which he himſelf ke 
6 Mod. 21. never been an Apprentice; fo2 tho he din nothing about the 
Selk 611, 613 Mask, pet he had all the P2ofit, and thoſe Tradeſmen vio 
; did the Wozk had no Gain by the Trade. 
- Holt Ch. Juſtice, in the Argument of this Caſe, cited 
Cate upon this Statute pzoſecuted by the Horners Coup. 


a4 þ 
$37; ig FS I 4 


{i 
1 


it 
J 
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agai . de 6 On d Cotmb-maker j 5 10 ks tifing the K 
+ an Horher, (viz.) in p2efling Bohn £02 niaklag Th 
which Prefling d not e 1 their Trade; an 


ab "i Startite ; fo2 a f 
4 r Er 5 


and per Cutittn, this Stitiite 
from uſing ſeveral Trades, ſo as ” — — 955 1 1 


1 — 


Ml; w e it ia 
41 Cowiis 41 ecauſe hk 
ſame mir'd Trades before 


ſe a Cal e was cited, ,now allowed 115 155 th 
he an Adlon was 355 . 85 
Not gütlity pleaded, it appe Paſs Re 
let kept 17 8 and th path ft 1 * 910 
had bern eplapen dþ at bn 
t he might ſawfutfp na, fir 
te 1121 oh qui i af a Ppt fs 


Afterty . N 
0 i tle, and ts Oy I 


288 


n 8 
— 187, 8 


2 * 17 ate 5 
ns 10 155 5 


tr Family, #03 tho an 
; bis no Wh he ee 
aid pes abt CM Joftice," Tt fr fa Ns 


2 exerciſed "hl © . 
within the Statute, t bby 


only — that bong TY 
2 and — 1 
ts, to) he 0 


5 
* 
| 


1 0 
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z $18 EW of a Judgment in the County Palatine of Che- 
vowry 


the Plea is not 
- for Want of a 
verſe. 


Fra. Place called Shippen. 


cc. mas ſeiſed of the Banoz of Aſley afozeſaid, in domi- 


being ſo ſeiſed, the ſaſd Sir George, befoze the Taking the 
. - ſat Cow, (viz.) on ſuch a Day, made a Leaſe of the ſai 
..- » Befſuage, unde, &c. to one 7% 
. .., afterwards T. S. died, and T. B. entered, and was ſeiſev as 


ment there gipen koz the Avowant; and that he would 


te Statute, becauſe tis he only who receives Ul the jv 


fits ok the ſeveral Trades, and the Wheclwright, and the 
urrier, are but his Servants. - 3 1 
Fe bow £ * „ 1 * make 
des fo? Tranſpoztation ; this is an Exerciſing 
of a Shoe-maker within this Statute. n . 
| But Dolben Juſtice was of a contrary Opſhlon, 


| Bradburn werſus Kennerdale. Mich. 4 Jac. IL 


Kot. 640. 


= my 
- - 
= 5 * 


ſter, in Replevin bzought fo2 the taking a Cow in a 


The Defendant made Conuſance as Balliff to Sir Peter 
Warburton, fog that he (Sir Peter) tempore quo, &c. was 
ſeiſen of the Banoz of Aſley (of which the Place where, 
&c. ks, and Time out of Bind was, Parcel) in his De- 
mes as of Fee, &c. and. that he, the Defendant, as 
Balliff, &c. took the 217 &c. Damage - feaſant. 
The Plaintiff replied in Bar to the Conuſance, that 
bene & verum eſt, that Sir Peter Warburton, tempore quo, 


nico ſuo ut de feodo, ſed diu ante prædict tempus quo, &. 
Sir George Warburton, was (eiſed in Fee of the ſald ÞPa- 
noz (whoſe Þeir the lald Sir Peter Warburton fs), and of a 
Meſſuage adtunc parcell. cjuſdem Manerii, of which Bel 
ſuage the Place where, 8c. tunc. & adhuc eſt parcell. and 


fo2 thee Lives, and that 


nt, and made a Leaſe fo; one Pear. unto the Plain 
&c. per quod, &c. | | | | 
o this Replication there was a Demurrer in this 


fm; & | 
or nod  placitum præd. ſuperius replicando placitat. m- 
nus ſufficien & c, and concludes unde petit judicium & 
damna ſua, &c. hüt din not pꝛap any Return, and Judg, 


„K. and that foz a Fault in the Bar, wich 
ant ot A Traverſe. 
it was argued by the Counſel fo the Plaintif 


1. That 
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1. That the Bar was good without 4 Traverſe, "becauſe * 
the Bar all the Batter ot Conuſance was ſufficient» 
ly confeſſed and avoided, (viz.) That Sir Peter Warburton 
was ſeiſed of the Manoz, &c. and that the Place'where; 
&c. was Parcel thereof; fo2 the Eſtate nom clatmed' was 
only for Life, and the Reverſion thereof” always continued = 
Parcel of the Mano; and therefoze. the Batter which is 
confeſſed and avolded ſhould never be traverſed. | 
And the Sellin in dominico ſuo of the Place where, &c. 
is not traverſable, becauſe tis not a poſitive 2 


but only alledged Argumentative, (viz.)'as 'tis Parcel 
Another Erroz was, that the Commencement of this 


the anoz. | 
Conuſance was infozmal and ill, oz he did not ſhew, that 
the Place where continebat ſo much; foz ſo are all the » v., 146. 
Pꝛetedents; but this was held to be only Fozm. 
Another Erroz was, that the Defendant had Judgment 
fo2 a Retorn. habend. without making any Pzayer fo2 ſuch a 
Return. 147% 
Another Erroz was, that the Commencement of the De- 
murrer was infozmal, (viz.) in this Mod Replicando pla- 
citat, fo2 tis not a Replication, but a Bar; and ſo chere 
.. 
S, it Ss ane a Irav 1 Lev. 
neceſſary, yet it was aided by this — — 3 * | 
But in Hillary-Term following it was adjudged by the Cura. 
Court, that the Bar was- ill for want of a Traverſe, that a 
the Place where was Parcel of the Banoz tempore captio- 
nis; fo} tho it was granted, that the Reverſion-of the Lo- 
cus in quo remained Parcel: of the Mano atter the De- 28 f. b. x 
miſe fo2 thꝛee Lives; pet the Place it ſelf and the Free: 


were not Parcel of the Bano2 tempore quo; &c. therefoze pl. 79. 

the Plaintiff ought to have traverſed that which the Defen 

dant had affirmed, (viz.) That the Locus in quo 

cel of the Dano? of A. tempore quo, &. N 
And as to this Matter, there is a Differenc 

Replevin and Treſpaſs; and the Court held 


in dom 


8 in Dominico oil _—_ G 
Oeilin, it muſt have been of M4 


=» - 
- 8 FEE * : 
g Nn 4 , $49 


4 9 
9 
! 


hold were ſevered by the Demiſe, and by Conſequence 


Term. S. Mich. 2 W. & M. BR 
. — —— — 
IT "Beſides it mas held, that the Default of a neceſſary T. 

=”  verſe.ls Subltance,” and not aided by a general Demiteer. 
likewiſe, {f a Traverſe is tio narrow and ſhozt of the Bat. 


Je Day Yera2t Car 
Ry ns CONDE 
b 81. party tra averſe, and alle 

* Var 212, the Juvucement to it. 
As concerning the Occupancy, per Holt Ch. ultice, the 
122 Gr. 2. ap. 3- Title under the-Otcupant was good, fo the Stitiite did 
Sid. 7. not take away afl Occupancy but transferred it to Etecy 
tozs; and he hein that B. the Lefſo2 of the Plaintiff, was 
Executor de ſon tort by his Entry on the Lands, beranſ: 

the afozeſaſd Statute made it Aſſets. N 


The Judgment was affirmed. 
l Edmundſon verſus Walker. 
— , & Wotlon foz/ a Protidition to the Admiral 
he tay ge 18288 = = YL 
without Refulal het a hp and the Furniture thereof" were arreſted, 
1 Show. 1 Le. and candemnes in the Avmiraity Court to be ſold to pay 
2 Dany. 270. p. 14- the Mariners Wages; and afterwarvs the Defendant 
Sa as Executo to. the Matter of the Ship, exhibited 
3 Keb. 712. ex abundanti upon the Sentente in thit 


' and: Condemnation as afozefaſu, wherein - $a 
dfon had in his Cuſtody feveral Sell 
Ship, and that he had refufed fo de 
aral of the Court, -affer Mont 
and therefv7e pzayev an Attachment, which was 
awarded againſt hum (Edmundfon) to axteſt im 
3 him quonſq; he ſhould velſver the Sails; and ht 
> was: arrefted;and bzought into 
thing, only refuſed to delfver 
That the: Plaſutiff hay 
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F which the Plaintiff path 6 

ſu . 

"nd the Court was of that Opinion, that the Admiral. out. 
had not meddled in any Thing but where they had a p2o- 

per Jurisdi#fon; fo2 it did not appear by the Su 

that Edmundſon had made any Claim of Pꝛopetty in that 

Court, and therefoze there was no Reaſon to ptohtdit 

them; but if he had oßferkn a Pien of this yn that 

Court, and they had retuled to allow it, and filr gad pꝛo- 

ceeded againſt him, this would have been a good Gꝛound 

foz a Pyohibition; and afterwards the Suggeſtſon being 

mended by adding a Refuſal vf this Plea, a Prohibition 

was granted; quod nota. Vide poſt 399. | 


Chetle werſus Lees 5 


T #15 was a aten to amend u Judgment 


by ſtriking 4 Mod. 6. s. c. 


out Capiatur and inſerting Miſericordia; 2 
of Erroz being bzought on this Judgment, n 
92?28 notamend- 
and now two Rules were p2oduced, one between Finch m8. 46 Que. 2; 


. Juſt the £55 ee 
try of a Miſcticordia inftead of q 191 et 1 
a ; an 
Rule was between + Cook and Grimes, where Miſcricordia f 36 cur. u. Rot g. 
e a Capiatur inſerteb, by the Diretion 
0 e 2 

And Holt Ch. Juſtice rentember'd a Caſe between Chap- - Lr. 2 

= and — —— the — _—_ an Executoz 
general; and upon a on ; 

e 
8 the pzincipal Caſe 1 Court would Wr 16, 17 


= ' 
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turned out by the Warde — Ge. 

| ROC ITEM 
the . Sede Canterbury was Uiſitoz of the College, 
ng now Uacant . 
2 7 {aw far eee 
5 reel the Dem 1 a le Gare 
. my roians pit ty e vacante, 
Mlle with this this viſitatozial Powrr by 


RN © 


3 


31, 100, 101. RIDE. the nay tt 
, gh t the Dean and Chapter of Canterbury, and not 
. ©. the (hop, are Uſlitoxs of the College, detauſe they 
were created, and ſtand inſtead ok the Prior and Conyent 
of Canterbury, who were Uiſitozs heretofoze; and farther, 
that they were ready to hear the Appeal. 
Thereupon the Court diſcharged the firſt Rule, and 0? 
dered * himſelf by May of Appeal. 


4 
7 
9 


I | Lee's 
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Lee's Caſe. | 


EE, one of the Prodtors of Dodtors Commons, moved 5 Met. 332. 8.C. 
L foz a Mandamus to reffoze him to his Office of Proctor, , 399: * 
ſuggeſting, that the Dean of the Arches had made an Oz ke wege pr 
der to bar him from p2atiling there, until he ſubmitted to wr t his Ocker 
and until farther Oꝛder, &c. and the Mandamus was grant: 261. s. c. 


de bene cle only N 
And thereupon it was returned, that Doctors and : 
proctors were a voluntary Society, | Y che » ©. oy. 


biſhop of Canterbury had uſed to vi 


And it was argued, tha 
lie in this Caſe, otherwiſe the 
without Remedy, 
Ind it may be 


ute the Da⸗ 
mages in Pꝛopoztion to the Loſs of a Pan's Livelihood. : 


tozney of an inferio2 Court, 
a moze publick Concern, 

4s to the Viſitor 
is Uiſitoz of his o 


but the Archbi 


* ti. 


666 ů ILL GAS EV?" = — — 
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28 Authozity, and an Appeal lies from him tu 
tor. | 
Curia. After Debate the Court ſeemed to incline, that a Mar. 
damus would lie in this Caſe as well as fo? an Attorney 
but that which was moſt doubted, was concerning ve 
fitozz fox they agreed, that if Lee might pzoperly 
to the Archbiſhop as Giſitoz, then he could have no Re 
med in this Court. 

Afterwards in Trinity - Term anno 3 Will. this Cut: 
was argued again, and then the Court agreed, that no 
* gat. 24H. 8. cap. Appeal could be made from the Dean of the Arches to the 
18. A 10 the Archbiſhop, becauſe it was one and the ſame ; but pet no 

contrary, but this Mandamus would lie, becauſe this was an Eccleſiaſtical 0+. 
| fice, and a Batter pꝛoperiy and only cogniſable in that 
Court; and that the Cempozal Courts are not to inter 
meddle oz inquire into this Sentence, oz into the Pyoceed- 
ings in any Matter 'whereof they have a pꝛoper Jurſgdic- 

tion, but are to give Credit thereunto; Quod nota, 


Lambert Caſe. 


Return to « Mende. M Andamus to admit him to the Office of Regiſter « 
mas, not good. the Archdeacon of Salisbury, ſuggeſting that he was 
| debite electus, and placed into the ſaid Office. 
The Return was, that Lambert nunquam fuit debite e 
lectus, and placed into the Office. 
And now an Exteption was taken to the Moꝛd Debit: 
1 Keb. 253, 265, in this Return, upon the Authozity of the Caſes repozted 
655, 660, 716. in Sid. 269, 210. Sed non allocatur ; fo2 the Return anſwers 
22 in 3 on I it had my =_ 
to have made a genera urn, (viz.) Nunquam fui 
tus in officium, without ſayſng debite. n 


| Kemp werſw Andrews, Mich. 2 Will & Me 


Wis 


n h the ſail A. and R died, and the Platnefff ſirvived, in; 
. - then the Defendant converted them to bis own Cle. 
: "CM we der g L , 1 Salk, 3. 3 Show. 4. 1 Mod. 214 


1 Thc 


PC I "IS 
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The Defendant pleaded, that the Plainti and A. Uny % n dds 
were Joint Merchants, and that they were poſefſed of u bens by de Ses, 
Goods as Merchants, and that by the Law of the vine 
is no Survivorſhip between Joint Merchants, and 5 K 757, 798. 
uded in + R 
ea upon Demurrer to this Plea it was argued, that 
this Anton is well bzought by the Survivor alone, becauſe 
Axon mult neceſſarily * ſurvive, rha' the Intereft path * 7 Ln. 354: 
otherwiſe there would be a Failure of Juſtice, becauſe fa : = 
(v0? 


and the Erecutozs of thoſe who were dead = Sund 1 24. b. 
in the Alon, kor that their Rights are of fe- 


Aion, was not adjudged. | 
But there is a parallel Caſe between t Hall and Huffam, 
where the Executoz was joined, and the Matter ſupra 
pleaded in Abatement, and held a good Plea, | with 


| he 
| © bouts Tyfarriy, and the other 


Rich (Sir Peter) werſus Pilkington, Lord Ago: 
s of 'London. EO. 


Lev. 2:8. 
— | 
be jos 


Lo 


CTION on the Caſe for g falſe Return ta a Mandg- Afr « Fl in 4- 
mus, in which Anion the Plaintiff declared, 1 de þe no Exceptions to 
was lawfully elected into the Dilice of Chamberlain of Lon- the Declaration. 
don, and that the Defendant refuſed to aumit him into 

that Office; whereupon be brought. a Mandamps Þireted to 

the Defendant and the Aldermen, &c. and the ndant 

returned, that the. Plaintiff nunquam-fuit EleQus to. te 
ſafy Offe, ubi revera he was lawtully eleted by the W. 


jonty, &cc. 
The Dekenpant pleaded in Abatement, that the. * = 
= amn g QIUAQ are a'Cows * 111 hat aff — * 4 ab 


— 
5 . 


m in * 1 4 TDi it ; Laut E br 
men jointly made the ſaid Return; and thereupon payed 
Judgment or the Bin bought age of the epo one. 


» ant "= 
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Blut it was objecten, that the Mandamus was directed ta 

all, (vz.) to the Hayo and Aldermen, &e. and therefux 

it would be injurious to the Mayor, fog it might be, that 

be vote la againſt the Re and was q- 
ver-ruled by the Majozity to make this Keturn, 

To which it was anſwered, and ſo reſolved by the Court, 

that the Mayor and Aldermen are not a'Coppozation, but 

they are a Court, which is nothing to this Purpoſe, - ; 

—5 «= No And as to the other Matter, if the Fat is ſo, th 

: : : D aiot I 


to bis this would have hren Evidence upon Not 
al pleaded, and being poved, the Plaintiff wauld hav 


t. i 
Then the Counſel foz the Defendant would have taken 
Exceptions. to the Declaration, but the Court would-not 
allow it; .becaufe here was a Plea in Abatement, to which 
the Plaintiff might have denivirred';”unv-fo2 that Reaſon 
he wall never take Exceptions to the Declaration; to 
which the Counſel replied, that it appeared by the Plain- 
tiff's own Shewing, that he had no Cauſe of Ackion at 

the Time when this Aﬀton was bꝛought. 

Foz the Return of the pluries Mandamus is laid to be 
akter the Beginning ot Michaelmas-Term, and the Memo- 
randum ot the Bill is entered generally of that Term; 
and that this was ſuch a Fault, that they might ſhew as 
- Amicus Curiæ; and thereupon the Plaintiff pꝛaped to 3. 
mend, which was granted, and Judgment was given; 

quod reſpondeat ouſter. 3 


| Clobery verſus Biſhop-of Exon. 


The Plaintiff caſt n Ware Impedit in C. B. and at the Return of the Sum 
1 mons the Sheriff returned, that the Biſhop was ſum- 
id not r and oo 8 mn 22 l we T9 
tus oft to A on ay per T. S. attorn' ſuum & qu 
dan, which Er edu, &c. & habuit diem per eſſonium ſuum * ſuch a 
Dap, ad quem diem Epiſcopus comperuit, and the Platn- 
tiff primo die placiti exactus made Default ,. and thereupon 
Judgment of Nonſuit was againſt the Platntif, 

And. upon a Writ of Erroz bzought the following Er- 
ro28 were aſſigned : 


- Firſt, that this Eſſoin was abſurd, becauſe the Defen 
vant appeared at the ſame Time, and the Nature of an 


Eoin is to excuſe an Appearance. 
1 


(2.) That 
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*(2.) That there was no idem dies datus to the -Platntiff 
upon this Efſoin, and fox that Reaſon tis diſcontinued: 

6.) Chat the Plaintiff was demanded primo die placiti, 
whereas it ought to have been quarto die poſt, fog he 18 
not demandable befoze that Time. - ery, 

'Tis very true, that an Eſſoin after Appearance is abſurd, Cu 
but that cannot be aligned fo Erroz, becauſe tis only Di- 
latozy, and the Gzanting' a-Dilatozy when it ought not to 
be granted is no Erro2; but tis otherwiſe to deny it 
when tis grantable. See Beecher's Caſe: Chey all a- 
greed, that there ought to habe been idem dies datus'to'the 
Plaintiff ; and per Holt Chief — that as to the De. 12 H. 4. 24. b. 


mano primo die placiti, the Dilterence-is thus; that the g i” © „ b. 


ant or Tenant is 707 pemanvable but u The Bro. Eiſvin, 45, 112. 
Quarto die poſt, be Plaintiff may be deman ; its, 1 
— — ance may be n & 1 H.6. 3. 5 
And the Court held, that this was a Nonſuit before ap- 
pearance, and therefoze would be no Bar in another Ac 
tion ; the Judgment was reverſed fo2 the ſecond Erroꝛ. 


$ Co. 59. 


Sir Thomas Earle Caſe. 


Naam to be refloud to the Office of - Common Odea, tothe ke 
Council-Man of the City of Briſtol, and upon [the u. 2 * r, 
Pluries the Papo; and Burgeſſes of that City mide this d. Ones of Com. 
Return \\ 3 


Body coppozate, by the Name of the Mayor eſſes and 
Cammonalty of the City of Briſtol ; and that Time out 
Diad in the oly-Bozough, and now City afozeſaid, there 
been a Papo; and Council, conſiſting. at-leaft of 
Forty Burghers, beſſdes the. Mayor, and that de ff ide 
Time-being,. and the 


Council, oz the greater Part of 
had during. all. that 74 uſed fo2 any reaſonable 


to diſplace any one of the Council afozeſaid;as:of- 
Occallon required, and in bis dead ſo difſplaced-to 
al the Inhabitants and Burgbers. 


a 


174 


j 


———— 
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Commons 
the Mayor's Summons to the Sulld⸗ hall, 
place within the Franchiſe of the City, un 


 certiing/the Mayor and Commonalty, or the common Pro- 


Jip tber ker Perſon choſen to be of the aid Col 
cil, have foz all the Time afozeſatd uſed, befoze his Ad. 
mis kat e i . l d. od ft 

the Time being, That he will be true and faithful to 
the King, his Heirs and Succeſſors, and to the Mayor and 
X Council of the City; and that he will come upon 
and to any other 
leſs he hath a res · 
ſonable Cauſe to the contrary ; and that he ſhall give Cour- 

according to his Knowledge, and not give any partial 
A for any Favour or Affection in any Matters con- 


fits of the City; and that be ſhall keep ſecret all Matter 
ſecretly debated among them, and which ought to be kept 
ſceret, and ſhall maintain to his Power the common Prott 
of the City, and ſhall give the beſt of his Counſel coneern- 
ing the fame without Favour or Afﬀection. | 

That Sir Tho. Earle was (on ſuch a Day) choſen Com. 


mon Council-Pan, and took 
was admitted accozdingly, and fo2 Cauſe of Amotion the) 
certified thiee Things, | 

(1) That he not weighing bi 


State would have 
and that thoſe Citizens wh 
- und that 
Eletion fo; 
of Parliament, ubi revera the ſald Sir Richard Hart 
true and faithful Subjett of the King and ) 
ty of r as 
hat 'Tho. le on Day, when 
and Alvermen 


is 


were on the Tolſey- Court 
tiotoſe & manu forti cum magna 


—— — 
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mitted fo2 ſeditious Mozds, and that the Clamour- and 
Riot was ſo great, that the Wayoz and Aldermen there 
preſent were in Fear of their Lives, and thereby fozced to 
remand the lald Fra: Moor to the Gaol after they had bail 
him, ubi revera the ſaid Francis was bailable by Law. 

(3.) That the ſaſd Sir Tho. Earle, and others of the 
Common Council, on ſuch a Day, in their military Ca- 
pacity, as Deputy-Lieutenants, did require the Common 
Council-Book to be bought befoze the Earl of Macclesfield, 
Lowd-Lieutenant of the ſaid City, with an Intention to 
make an Accuſation againſt the ſaid Hart, then Bayoz, &c. 
and to betray the Secrets of the City, and to reflet upon 
the Government thereof, and to dꝛaw in Queſtion the Pꝛo⸗ 
ceedings of the Bayoz and Council befoze a Perſon who 
had no Conuſance of the Matters, contra Officii ſui de- 
bitum & contra ſacramentum ſuum. | 

Ind they farther certify, that the afozeſaſd Matters were 
reduced into Criting in thiee Articles againft the ſaid Sir 
Tho. Earle, and that at a Common Council held ſuch a 
Day befoze Sir John Knight, then Bayoz of the ſaſy City, 
the Articles afozeſaſd were pꝛoduced and read, the ſaid Sir 
Tho. Earle then and there being pꝛeſent, ſuper quo an Oꝛ · 
der was made by the Bayo2 and Common Council of the 
City afozeſatd, that the ſaid Sir Tho. Earle ſhould have a 
Copy of the aid Articles, and ſhould make an Anſwer to 
them at the next Council-Day; and afterwards at a Com- 
mon Council held on ſuch a Day befoze the ſame Mayoꝛ 
another Dyer was made, that the ſaid Sir Tho. Earle 
_— _ farther Day to anſwer until the next Council ⸗ 

v after : 

And that at the ſald next Council Day, held on ſuch a 
Day befoze the ſaid Yayo, the ſald Sir Tho. Earle was re- 
queſfed by the Bayoz and Council to anſwer the Matters 
in the ſaid Articles alledged ; and becauſe the ſaid Sir Tho. 
Earle (then appearing) made no ſufficient Anſwer thereun- 
to, it was then and there ozdered by the ſaid Payo2 and 
Council of the laid City, that the ſaid Sir Tho, Earle 
ould be amoved and diſcharged of his (aſd Office, and 
fo! the Cauſes afozeſaid they cannot reſtoze him, 


0 It was objeited, that this Return was inſufficient oss u he 3+ 


ag to the firſt Article, (viz.) That the Batter therein con- unn 


tained is no Gzound fo2 a Disfranchiſement, oz if it was, 
tis not ſufficiently allevged , foz tis only ſald, that Sir Tho. 
Larle wzote ſuch a Letter, but not that it was ever ſent 
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abroad or publiſhed; and the Writing alone, it never pub 
liſhed, cannot be any Scandal. 

(z.) Then as to the ſecond Articles tis altogether incer- 
tain, fo2 tis only alledged generaliy, that he thzeatned the 
Mapoꝛ and Aldermen; and it doth not appear by the Re. 

turn, that there are any Aldermen in Briſtol, oz that he 

uſed any Fo2ce in particular, and the Conſequence alledg. 
ed is very trivial, (viz.) the Occaſioning a ſeditious fel. 
low, baflable (as they pꝛetend), to be remanded to Gaol. 

(3.) The third Article is moze trivial, fo2 nothing moe 
is pꝛetended by it than a Requeſt made by Sir Tho. Earle 
to bzing the Common Council-Book befoze the Lo2d Lieu⸗ 
tenant, ea intentione, &c. which Requeſt was never grant. 
ed; and fo2 ought it appears to the contrary, this Requet 
might have been made by the Majozity of the Common 

Council; and all that Batter which follows theſe Wozs 

ea intentione, as they have laid it, is no moze than an la- 
nuendo, which makes nothing to the Purpoſe. | 


| Then. . — COnBat BE app Cauſe to 
Coppozation, unleſs it be 


di D of A 
fo2 ſuch a Thing done, whic t 
the Body Coppozate, az to the Deſtruftton of the Liher: 
; 1 Rep. Bagg's Caſe. TUES and Piibitleges thereof, and not any perſanal Offence 


er thereof. 
And ot the fame 


Opinion was the whole Court; where- 
upon Sir Tho. Earle had a peremptozy Mandamus to reſto!: 
him, _— — returned being altogether inſufficient to 


Alſtone werſus - Hutchinſon. - 


Treſpaſs for crying ] Reſpaſs fo2 Taking and Carrying away his Trees. 
ruby pe W Defendant pleaded 8 Bar, (viz.) 

i» Freehold, oo That the Place, where the Treſpaſs was ſuppoſed to be 

Plea. done, is his (the Defendant's) Freehold, and ſo juſtifies 

6.28.5. As in his Freehold, See. 

Cro. 141. And upon a Demurrer to this Plea it was adjudged ill, 
| fo2 this is no Plea to a Treſpaſs de bonis aſportatis, but 

petuliar only and pꝛoper to a Treſpaſs quare clauſum fre- 
git ; quod nota. 


=o 5 
OO wit 
QA 
LS 


Tovey 


—_ * 8 TTY 


M. B. K 17 
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Tovey verſus Pitcher. Mich. 2 Will. & Mar. ous oa. 
in C. B. Rot. 309. ee 
„K. by a Lela againſt the Adignee af the » Cl 5. 5. c. 
( f Erecutrix of the Leſſee, in which the . — veclas 5 on 28, 8. 


red, that he was poſſeſſed! of two Meſſuages in the Pariſh s. c. 
of St. Martin in the Fields, fox a long Term of Pears,/ and $M 8 
Covenant will not lie 


T 


Lone on | * 12 
upon a Demurrer to 'the Point: 
Whether this Aſſignment of — — 


ice of the Aſſign 
But the Court was viutuen, 
and Rokeby held cleatiy, that the Defendant ought in his 
to habe ſet-foxth Notice gived to the Plaintiff of this 
Allignment, otherwiſe this Intondententy would enſue, (viz.) - 
The Leſſoz would be detraten ot his Aion of Covenant; 
ſuch ſecret Alignments he may never ſind the Tenant 
Lands againſt whom-to-bzing his'Aition. / '/ 
herefoze tis convenient, that where a Termoz-afigns 
would diſcharge himſelt of the Covenant; that he 
to give Notice thereot᷑ ta him in Reverſion, and fo2 


Iz 


5 9 


2 


FC Na 5 314. 
„ 306.6. ν , 9 334; 39%, 398. ee 162, 303) 
But 
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* 
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But Juſtice Ventris and Powell were of a contrary Op. 
nion, viz.) That the Plaintiff was bound to take Notice 
of the Aﬀfignment, &c. at his Peril, beeauſe this Ation is 


. 8 Spen- founded meerly upon the Privity of * Eſtate, and not upon 


any Privity of Contract; and here, by the Aſſignment over 

bk the Term, all the Privicy of Eſtate between the Þlaintif 
and the Defendant is gone and defiroyed ipfo facto, and 

by Conſequence this Aﬀjon which depended on ſuch a Pri- 
vity is alſo gone; and if ſo, then this Bar is good, with. 
out alledging any Notice given to the Plaintiff, | 
The Court being thus divided, the Cauſe was adjourned 

to Eaſter-Term following, befoze which Time Juſtice Ver- 
tris Men, and afterwards, (viz.) in Eaſter - Term, the Plain- 
tik had Judgment by the Opinion of two Judges, as a. 


But upon a Writ of Erro2 on this Judgment in Eaſter- 
Term 4 Willielmi, per Holt Ch. Juſtice and Two mor, 
the afozeſaid Judgment was reverſed, upon the Point 
in Law, they being of Opinion, that the Allignee 
not hound ta give Notice to the Lefſoz, but that 
fignment was compleat without Matire, and by 


Sd 
LR 


5 


7 


2 


'S 


— — 
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rollment of a Deed ſhall relate to the Delivery of the ſame 2 ©. 52 495 
Deed to avoid Meſne Incumbrances; pet every Bargain and H s. 
cale befoze Intollment is void, and cannot be made good Hob. :36. 

by any Relation, becauſe the Bargainee hath no Eſtate 

befoze Inrollment, and if ſo, he could not grant any E- 

fate ; and here it appears that the Lefſo2s of the Plaintiff 

had not any Title at the Time of the Demiſe, upon which 

the Plaintiff declared. 

And the Court held this to be a fatal Exception, and The like Judgmene 
thereupon the Arguing this Cauſe was rejected; then the ! — given 
Court was moved fo2 Leave to amend the Declaration by , Vent. 360. 
altering the Time of the Demiſe, ſed non allocatur, fo2 ff 2 Ion. 196. 


the Time was altered, this would make it a new Demiſe, **® 5 


Coan verſus Bowles. Ant. 122. 


"Jag Plaintiff in Replevin was Nonſuit, and upon When the Avowant 
a Writ of Erroz bzought in B. R. the Judgment ban =o; bare Cats 
was affirmed; and now the Court was moved, that the 4. „ . C 
Defendant in the CUrit of Erro might have Coſts upon » Salk. 93, 205. 
the Statute pro dilatione Executionis, &c. fo2 tho the 1 _ 
Writ of Erro was bꝛought by the Plaintiff in the ozigi⸗ Sund 212. 
nal Atfon of Replevin, yet the Avowant is as much a Com. 100. 
Plaintiff as he, and had a Judgment fo2 a Retorn' habend', 
the Execution of which Judgment was delayed by this tit 
of Erroz, &c. and therefoze not like the Caſes where the Cro. Car. 401, 425, 
Plaintiffs in other Actions bꝛing Writs of Erro?, fox here is 11 . 
no Delay of Execution, becauſe the Defendant had dy Cur. 497, 533. 
t. 1 421. 

But adjudged per Curiam, that the Defendant in the p2in- Curia. 
cipal Caſe ſhould not have Coſts, becauſe he is not within 
the Letter of any of the Statutes, which Statutes ſhall never 
be extended beyond the Letter, but ſhall be taken ftrily, 
becauſe Coſts are in Nature of a Penalty. | 

nd per Holt Chief Juſtice. In an Avowzy foz an Amer- 
ciament, if the Plaintiff is nonſuited, or there is a Verdict 
againſt him, yet the Avowant ſhall not have Coſts. 2 Danv. 227. pl. 7. 


Aa 2 Philips 


a. te tt 
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Philips werſ#s Bury; otherwiſe Doctor Bury's 
2 4 Cafe Poſt a_ * 


Jodgment given in THE Doto?, being Rector of Exceſter- College in Or- 
38 ford, was depꝛived by the Biſhop of Exon as Ul. 


verſed on a Writ of t0}, &c. and one Painter choſen to ſucceed him in that Rec- 
Error in Parliament; torſhip, but the Doctor keeping Poſſeſſion of the Rector; 
221 d gm ere, Lodtings in the College, an Ejetment was bzought, in 

which the Plaintiff declared generally upon a Demiſe of the 


TE 


veg! 
85 


R 
0 Rector and Scholars of the College, &c. 
„nan naw the Court was moved in Behalf of Dr. Bury, 
8 that the Declaration might be altered; fo2 certainly a 
106.5-© Leaſe made by the Rector and Scholars generally is not 
good; and here tis intended to try the Right to the Reto 
ſhip, which can never be done upon this Declaration, 

Mhereupon the Court o2dered, that the Declaration 
ſhould be altered, and that the Demiſe ſhould be laid to be 
made by Painter Refto2 of Exceſter-College, and the Scho- 
lars of the ſame: , 

And that the Defendant might plead ſpectally, ſetting 
kozth, that he is and was Refoz, &c. at the Time of the 
Demiſe, and traverſe that Painter was Refo2 tempore 
dimiſſionis fact, and by this Means the Right of the Reto; 
ſhip would come in Queſtion. 

Afterwards in Michaelmas-Term Anno 6 Willi. upon a 
ſpecial Uerdi# found in Ejeftment, Judgment was given 

in B. R. againft the Plaintiff Painter; and upon this Jung. 
ment a Writ of Erro2 was bzought in Parliament, (the 
Sulit being in B. R. by Oziginal, and not by Bill) and ther 
the Judgment of B. R. was reverſed, and the Recozd of 
al being remitted into B. R. ft was moved 
Noy 129- the Plaintiff (Painter) that the Court of King's Bench would 
give a new Judgment, (viz.) Quod quer* recuperet; 
* Yew. 75. fo2 this the Caſe of * Faldo and Ridge was cited ; and 
2 $9 40, 7-4. Was inſitted, that unleſs the Court would give ſuch Juds 
ment, there would be a Failure of Juice; fo2 that the 
Houſe of Lords had only a Tranſcript of the Recod, and 
had no Rolls to enter any Judgments. 

But per Curiam, this cannot be done; fo2 it would be 
abſurd fo2 this Court to give a new Judgment contrat) 
to that which they had already given; and that . 

1 


TE 
8 
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to the ſame Court to give the new Judgment, where the 
foumer Judgment was reverſed. - | 

and in the Caſe of Faldo and Ridge ſupra, the Court of Salk. 262, 401. 
Exchequer-Chamber, after the Reverſal, &c. gave Judg- 7 1 255 
ment, quod quer recuperet, &c. but becauſe they wanted C. Gu? $59, 514. 
wer to award a Writ of Inquiry, which was neceſſary fn i Vet. 28. 
that Caſe, being on a Demurrer; therefoze it was ſent d. C 
back into B. R. fo2 the Execution of that Writ, and there⸗ 
upon to give final Judgment foz him, 

But tis otherwiſe where the Judgment is againſt the 
Plaintiff in B. R. upon a ſpecial Uerdi#, and that Judgment 
reverſed in the Exchequer-Chamber, foz in that Caſe there 
being no Writ of Inquiry requiſite, the Court of Exchequer - Dive $44, 4 
Chamber doth not only give Judgment of Reverſal, but a 4 tat. „ „ 
compleat Judgment fo2 the Plaintiff in the Afton, (viz.) . -13- 
quod recuperet, &c. and foz this Diverſity the Caſes in , waa. 4 , 
the * Margin were cited. 235. 

And hereupon the Court of B. R. was of Opinion, that 
they could not give a new Judgment in this Caſe, 

Afterwards the Plaintiff reſozted to the Parliament again, Comb. 314. S. C. 
and there upon Debate in the Houſe of Lozds, a new Judg- 
ment was given quod quer recuperet, which was entered 


The City of London verſus Clerke, a Maltman- 


N an Aﬀion on the Caſe, the Plaintiffs pzeſcribed to Where a Verdia han 
have a Farthing fo2 every Quarter of Walt bzought by oe, Erideae 

any of the Weſt-Country Barges to London. neither Party or Pri- 
Upon the general Iſſue pleaded, there was a Trial at Bar, »7 *» the Sui. 

at which Trial the Plaintiffs offered in Evidence four ſeve- * *** '+'- 

ral Uerdi#s obtained at the Niſi prius againſt four (Wef- 

Country Buns; and it was debated whether theſe Cer- 

difs Hovuld be admitted as Evidence againſt the Defendant, 

who was neither Party 02 Pzivy to thoſe Recozds. 


Ind per Curiam, they ſhall be given: in Euibente, faz tis 
as reaſi UAC, that a Recovery againſt a Stranger ſhauld 
be - I -vidence, as Payment of the Puty ſhauld be 
paved by other Strangers, which was never yet doubted; 
and thercupon this Evidence was admitted. 


Ind per Holt Chief Juſtice. Jf a Lom of a Mano claims 
Suit of his Tenants ad molendinum by Cuſtom, Sc. ann 
in an Adlon recovers againſt one Tenant, that Recovery 

- may 


8 
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Mod. 336. S. C. 


42 
ſor 
inſt an Aſ- 
a Term is 
ſo is an 
Covenant 


* 
* 
oO OB 

99 


Fr 
2 


IT7 
14 


Ii! 
1.1 


; 


Pri- 
1. pl. 1. 


. 
F 


> 


* 2 And. 138. 
Sid. 157. 

+ Noy 142. 

2 Cro. 142. 

1 Inſt. 26. 

2 Roll. Abr. 571. 
3 Keb. 150. 


may be given in Evidence in a like Atton to 

againſt other Tenants upon the Reaſon ſupra, unleſs the 
efendant can ſhew any Covin o2 Colluſion between the 

Parties in the firſt Aion, &c. quod nota. 


Barker verſus Damer. Hill. 1 & 2 W. & M. 
| B. R. Rot. 635. 


enant, &c. upon an Indenture of Leaſe of Lands 

in Ireland, which was now b2ought. by the Grantee 

of the Reverſion againſt the Aſſignee of the Leſſee upon an 
exp2eſs Covenant fo2 Payment of Rent reſerved to be paid 
at London, and the Bzeach aſſigned was foꝛ Non-payment 


2 ot Rent. fr 


The Defendant pleaded to the Jurisdicklon, (viz.) that 
the Lands demiſed, and out of which the Rent is reſerved, 
lay in the Kingdom of Ireland, &c. and upon a Demurrer 
to this Plea, 

It was argued fo? the Plaintiff, that there was an «- 
preſs Covenant to pay the Money in London, upon which 
Covenant this Aﬀton is grounded; therefo2e ſince the Pay: 
ment is to be made here, that alone without any Thing 
moze will be ſufficient to Dꝛaw the whole to the Jurisdickion 
of the King's Court here; like the common Caſe where 
Part is done upon the Land, and Part upon the Sea, 
that which is done on the Land, is ſufficient to d2zaw the 
whole Jurisdition from the Admiralty, to the Courts of 
Common Law. | 

Belides, it appearing by the Bill, that the Defendant 
is in Cuſtodia Mareſchalli, that will be enough to give Ju- 
risdiX#ſon to this Court, and if this Court hath not Juri 
dition, there will be a Failure of Juſtice, becauſe the Per- 
ſon remains here in England, when his Lands are in Ir 
land; fo that the Plaintiff cannot have his Aﬀton in Ireland, 
ko Want of the Perſon, no2 here fo2 Want of the Lands; 
which will be very inconvenient. 

I it ſhould be doubted, whether an Action of Covenant 
will lie againſt the Allignee of a Leſſee (after the Term is 
determined) upon an expreſs Covenant, the Caſes in tht 
* Pargin pꝛove that it will; and this ſhews that the Aion 
is not founded alone upon the Privity of Eſtate, but that it 
hath a Reſpet to the t expreſs Contract. 


I | This 


b = £ — 2 
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This Action bꝛought by the Grantee of the Reverſion a+ Ecoorra. 

gainſt the Aſſignee the Term, is in its Nature local, be: 

cauſe tis founded meerly on the Privity of Eſtate, * 

the Agnment of the Term the Privity of Contract 

wholly determined. | 

'Tis adjudged in ſeveral of our Books, that an Action Cre. Cur. 183. 

of Debt for Rent againſt an Aſſignee of a Term, is local, F. Jes 

and will lie no where, but in that County where the Lands — 2. 

are. f : — 

And the ſame Reaſon holds in Covenant again the at. 2" © 

ſignee; fo2 this Attion as well as that of Debt is mains 

taſnable only upon the Privity of Eſtate, and the Defen: 

dant is meerly charged thereby, becauſe tis a Covenant 

which tuns with the Land; fox it it had been a collateral 

Covenant, the Aigner would not have been bound by it 

— pꝛoves the Adion is local only with Reſpeit to the 


Nota; Jt was agreed dy all, that the * Grantee of 4 einne 
rerſon may maintain an Akten of Covenant againſt- the . Sd 279, 


— 


Leſſee himſeik, as well in the County where the Demiſe was; L.. :;4. 
made, as in the County where the Lands lie, becauſe the 
Privity of Contract between the Leſſor and the & is 
ran to the Grantee of the Reverſion by the Statute of 1 Saund. 240. 


for that 
this Purpoſe) by 


H. 8, &c. 
The Court inclined againft the Plaintiff, 


did not appꝛehend any Difference (as to 
tween an Aﬀton ot Covenant and Debt. 


Cudmore verſid Honywood. Mich. 2 Will. & 
Mar. B. R. Rot. 4 8 


222 — — aſſeſſed in a eren: 

nee beuge u the Lo et a % againg 2.527 * 125d of 

the Defenvant, who was u Copylioldee of Inheritance ; ann ee 

the Plaintiff declavev, that he is, and fo2 twenty Peat s laſt ©: * Fain afiedied by 

pat hath been, Lozd of the Panoz of Coggeſhalt in fen, Ire, achasss © d. 

and (elſe in Fee thereof; and that the Defendant is; and wad 

on the firſt Day of May, 1688. and befoze was, one of the Dans. 490 pl 20. 

cultomary Tenants of the faſd-Banoz, (viz) of a enſtortary 

Deſſuage in the Pariſh of Morkeſhall in the afoze- 

ſaid, Parcel of the Banoz'atozeſaiv, and held by Copy of 

Court. Roll of the ſald Mano; in his Demeſne as of Fee, 

« the Will of the Lord, according to the Cuſtom of the 
. | Manor: 


— 
— 


DE 


Term. Paſchz 


3 Will. & Mariz, B R. 


Treyerton verſas Hicks, 


and twenty Sheep of him (the Plaintiff) apud 
St. Merrin in the County of Cornwall, in quo- 
dam loco ibidem vocat. the Croſs-Park. | | 

The Defendant, as Bailiff to one Edward Atundell, 
made Conuſance of the Taking, &c. in this Manner: 

1 That 3 on — 
acras terræ diu ante 1 tempus quo, &c. qui- 
dam Marcus Silly, Ar. —— de & in qui Meſ- 
ſuagiis terris & tenementis jacen. & 


| 
+ out L 
lauſe of Diſtreſs ; and th 
diſtrained, &c. 


&c, 
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the Defendant tendered an Iſſue, (viz.) That the Locus 

in quo, &c. is Parcel of the Lands, &c. modo & forn; 
1 1 Denyitrer it was ob 

For the Plaintiff nd upon a genera er it was objeſted in 
| Behalf of the Plaintiff againſt this Conuſance, foz — 
the Plaintiff and Defendant did not agree in the Place 
where the Cattie were taken; fo2 the Plaintiff Cays it 
| the Croſſ-Perk in St. Merrin; but the Defendant 
ſays, the . Locus in quo, &e. was Parcel of divers 

Yeſſuages, Lands and Tenements lying in ſeveral pa. 
riſhes, ut ſupra, and therefoze he ought to traverſe the 
poſal in the Declaration, becauſe it amptints to a Plea in 
Abatement, (viz.) of the Taking in another Plate; fv 
® Hob. 16. in.” pam bop the Cill and the Place where, &c. arc 
| trav e. 

Another Exception was, that the Defendant did not 
diſtinguiſh the particular Lands and Tenements, and in 
what ſingle Parlh "thep ſeverally lay, of which the Locus 
in quo was Parcel, to that a ſingle Iſſue might ariſe, but 
had pleaded generally, that it was Parcel of Lands lying 
in feveral Pariſhes; and the Iſſue being 
Pareel,- which is local, there wants a 


+ 2 Cra. 264: Moor 
v. Hawkins, 
Yelv. 181. 


z pete 
i 
P 


d hereupon the Defendant, perceivin | the Opinion of 
_ to — ry him, p2ayed _ odor 
IngLance was granted, and the Pla 
Liberty to. aufwer dc — 54 565 
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Carter verſus Davis. Hill. 4 & 2 W. & M. 
þ Rot. 128. i 


N an Attion on the Caſe the Plaintiff declared upon two S«!k. 218. 8. O. 
p les, &c. 1 Show. 25 5. S. C. 

The Defendant pleaded uoad the firſt Momiſe Non aſ- 2 Danv. 1 52. p. 19. 

ſumpſit generally, and quoad the other Pꝛomiſe he pleaded 

a frivolous Plea, and concluded in Abatement, (viz.) petit 

judicium de Billa; thereupon the Plaintiff demurred in 

Fom as to a Plea in Bat, and ſo concludes with petit ju- 

dicium & damna ſua. 
The Defendant joins in Demurrer, and concludes like- Salk. 221. 

wiſe in Bat; & — . uriam, the whole Plea is diſconti- 

nued, becauſe the in Bar was no Anſwer to the 

Plea in Abatement, and a Diſcontinuance of Part is a 

Diſcontinuance of the Whole; and the Rule was, that all 

was diſcontinued. 


Crofts verſus Harris Paſch, 3 W. & M. Rot. 
T Plaintiff declared upon three Aſunpſes whereof A» Ann! ple 


two were ſpecial. | quod, and ane good. 

fl. That the Defendant being indebted to the Plaintiff : Daoy. 240. P. 11. 
in ſuch a Sum, he in conſideratione inde pzomiſed. to ſhip 
fuch a Quantity of Cotton-Wool at Antegoe, and confign 
it to the Plaintiff, and alſo whereas he was indebted to 
the Plaintiff in tuch other. Sum foz Wares and Ver- 
chandizes ſold and delivered, he in copſideratione inde pꝛo⸗ 
miſed to pay the Boney to the Plaintiff, if he (the Defen- 
dant) did not ſhip and conſign ſo much Cotton-Wool to the 
Plaintiff, &c. and the third Pꝛomiſe was upon a general 
Indebitatus aſſumpſit foz Mares, &c. ſold and delivered. 

The Defendant pleaded generally as to all, (viz.) That 
ſince the ſaid Pꝛomiſes he and the Plaintiff had ſubmitted 
themſelves, and all Matters, &c. to Arbitrators, 'who made 
their Award, which he ſet fozth in his Plea, and concluded 
in Bar, without alledging that he (the Defendant) had per- 
formed the Award on his Part. . on. , 
And upon a Demurrer to the Bar it appeared, that the 
Award was particular as to the Cotton-Wool, and not of 
any other Matter, and as to that likewiſe it was but con- 
ditional, and therefoze void. 

Bb 2 And 
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And in arguing this Caſe the kollowing Diverſities 
were taken by the Court ta be Law. 
fl. That an Awatd withont Perfoxmance is a good Be 
* The Adion on the tg an * Aﬀion on the Caſe, it che Parties have mutual 
Caſe for the fame 13 emedies againſt each other to compel the Execution of 

Dyer 


the Matters awarded; but tis otherwiſe-(f there are ng 
+ 5. b. mutual Remedies to f enfozce the Perfozmance, &c. 
H02. 49-59, (.) That the Award now pleaded, being but conditi 


6H. 5. 11. b. and therefore void, and by Conſequence. the Plaintiff ha 
et ving no Remedy to enfo2ce the Pertannance, tis no Bar 


6 Mod. 2 to his Acton. 

(3-) This Award being particular and only concerning 
the Cotton- Wool, the Defendant ſhould Have pleaded it in 
Bar only of thoſe Pꝛomiſes concerning the ſaid Wool, and 
not in Bar of a general Indebitatus aſſumpſit for Wares ſold, 
but he thould have pleaded Non aſſumplit as to that Po 
mile, beranſe the Award did not extend to it. 

But if this Award had been general, and a good 2. 
ward, the Defendant might have pleaded it in Bar of all 
the Pꝛomiſes generally, as here he had done; and that 
ſuch Plea would not have amounted to the general Iſſue, 
decauſe- the Defendant, by pleaving the Award after thr 
P2omiſes made, had admitted the Plaintiff to have Cauſe 
of Attion upon the Pꝛomiſes, but that he was barred by 
the Award; and an Admiſſion even of a Colour of Aon 
is ſufictent to prevent the Pleaving to amount to the ge- 


neral Iſſue. ; 9 1 
— The Plaintic had Judgment. 
Willett verſus Tydy. Palch. 3 W. & M BI 


Rot. 
fraining for Taxes is 


Where an Officer di- 


HIS was a ſpecial Action on the Caſe baought 
ſued, he ſhall have 


treble Coſts. the Defendant (who was Collecto; of the Tares) had di 
. 483. F.. teen Shillings due ta the King, &c. and that the Defen 

| dant might have ſold thoſe Lambs to T. S fo2 Forty Shil 
pet he Deceptive fold them fo2 "Thirty-five Shil 


lings, and kept the Overplus of the Bonep, and farther 
declared upon a general Indebitatus Aſſumpſit fu: Sixteen 
Shillings, as ſo much Money received by him (the 
Fendant) to the Plaintiff's Uſe. ns bs 


| 
; 
; 
| 
t 
n 
* 
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* The Defeudant quoad the firſt. of this Declars- 
con leave Hot guilty, and quoad the Pꝛamiſe he pleaps 
um 


Nota; It agreed by all, that this AQion an the 
Caſe and the A plit were * inconliſtent, and the Defent- euer and 
vant might have demurted to the Declaration; fo2 it re. K a ill, cho! che 
quired a different aud double Auſwer. 1 het 
But the Caule being tried, aud a Cerdi# fog the Defen- ; Lev. 59. 
dant, the Inconliſtency of the Afion could not come in 
Queſtion; * now moved fo2 treble Colts upon the 
Statute 1 Wilt, 

Sed per Curiam, The firſt Part of the Declaration will 
not da treble Colts, betumte the Aion was got ko di- Lev. 256. 
ſtraining for the Tax, fo? that was ahmitten to be god, 
but fo2 not ſelling the Diſtreſs at the beſt Price, and fo2 
detaining the Overplus after it was ſold ; which is nei⸗ 
ther within the Letter 02 Intent of the Statute ; fo2 that 
reſpets ſuch Batters only which are done by the Officers in 
levying the Tax, accozding to the Courſe of Law, and 
not to any collateral Matters of Fraud, as in this Caſe. 

But becauſe the Plaintiff had alſo declared upon a general 
Indebitatus aſſumpſit foz ſo much Money in certain, and 
the Judge of Aﬀſiſe had certified on the Poſtea, that the De- 
fendant's Juſtification as to all was as ColleQor of the Royal 
Aid, by Virtue of the Statute 1 Willi. therefore for that Rea- 
ſon only the Court was of Opinion, that the Defendant ſhould 
have treble Colts ; ſecus if the Aon had been ſingle upon I 
the firſt Matter only. | 


Temple werſus Killingworth. 


ASE, &c. in which the Plaintiff declared, that the De- * 
9 fendant at ſuch a Time had maliciouſly levied a Plaint * Plain in 
in London, and pzoſecuted the Plaintiff thereon, ubi revera _ 
the Cauſe of Adlon did ariſe in D. in Kent, out of the Ju- af 4, 


riſdicton of the Court of London. 3 


been pleaded, and 
t Pie had been refuſed, then « Prohibition would have been granted ; fo Caſe would not lie 1 Show. 
254. .C. 1 Danv. 194. P. 21. 


Upon Not pleaded the Parties were at Jſſue, and » Rel. 4b. 102. 


n Not guilty 
the Plaintiff had a Verdict; and now it was moved in At.; Ss. 13, 66 
eſt of Judgment, that an Action would not lie upon this 1 Sid. 424. © 


G 1 Saund. 228. 
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Matter, fo2 that the Plaintiff might have pleaded it to 
the Jurisdi#fon of the Court, and if they had refuſed ſuch 
Plea, he might have ſuggeſted the whole Matter; and there: 
upon a Prohibition would have been granted either by this 
Court, 02 by the Court of Common Pleas, accoꝛding to 
the common Pyaitice now in Ale. | 
Holt Chief Juſtice and the Court inclined to that On 
nion. and thereupon the Judgment was ſtayed until the Plan. 
tiff ſhould move it again; and afterwards it was moved 
„ Hob. 20% F02 Judgment, and tye Caſes in the Margin were cited 
Yo _ 10 to maintain this Action. 

1. cap. 38. / N. 1 21. ö ' 1 
be e e ra e FH 6 ie 
369. Hudſon wer-/as Trin. 27 Car. 2. Smith ver fu; Fuller. 


But the Court was not ſatisfied with the Anion. 
1 b 


> 


DE 
Term. Sanct. Trin. 


3 Willi. & Marie, in B. R. 


_— —— 
— _ 


Paine weyſus Partrich. Paſch. 2 W. & M. R R. 
Rot. 43. 
ASE, &c. in which the Plaintiff 


the Gill of Litfleport in the Iſle of Ely wag an #i»* tbe Deſendane 
antient Gill, 


; 
i 
. 


7 
1 


| 


ilney River, and an antient Paſſage 
the North-eaſt Side of the ſaid Aill 


Ow 
N 


E 


ET 


* — 88 
al 


IF 


F 


> 
FF, 


ws 
> 


8 


02 
(via.) one Þalf-peny fog a Man kol. Rep. 216. 


2 Jones 157. 


to Vaugh. 341. 


—qÜͤ 
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dio libertatem tranſeundi the afozeſatd River at the (ah 
Paſſage pro ſeipſis equis, &c. ad libitum ſuum fine aliqua ſo- 
lutione quacunq; Cumq; etiam the Plaintiff is an Jnhahi. 
tant, &c. and ought to have — * the ſaid Paſſage, 
&c. and that the Defendant præmi 


rum non ignarus, but 


\ contriving to depzive the Plaintiff of the ſaid Liberty 


ok the ſaid Paſſage) had not maintained any Ferry-hoat 


(the Defendant being Pꝛopzietoꝛ, Occupier and Keeper 


at the ſaiv Paſſage, ſed ill. facere recuſavit licet (per the 
Plaintiff) requiſfit', &c. by Reaſon whereof the Plaintif 
from ſuch a Time to ſuch a Time had loſt the Liberty of 
Paſſage contra conſuetudinem prædict. & ad damnum, &c. 

The Defendant pleaded, that he, at his own Colts, had 
built a Bridge over the ſaid River at the Paſſage afozeſaid, 
where all People might paſs over with more Eaſe and Safe- 
ty; and that after the Building the ſaid Bzidge he had 
always kept it in good Repair, and fo2 that Reaſon he 
had neglefted to keep a Ferry-boat, prout ei bene licuit. 
The Plaintiff replied, that he was hindered ok his Pal 
ſage contra conſuetud. prædict. 

And upon a Demurrer to this Replication it wag ar- 


gued fo2 the Defendant, that this is a good == Bar, 


(viz.) fo2 all the Time that the Bzidge is kept in Repair, 
but that when the Bzidge decays the Paſſage ſhall revive, 


Cuſtom, whether re- That this Cuſtom is unreaſonable and againſt Law, be- 


ſonable or not. 


' 2. Preſcribed in their Beſſuages in Fee; and fo2 this the 


cauſe tis ſuch a Charge upon the Defendant which can- 
not have any lawful Commencement; and tis ſuch a 
Charge which can never be diſcharged, as tis pleaded by 


Wap of local Cuſtom; fo; if all the Jnhabſtants join in a 


Releaſe, it will not bar their Succeſſozs; therefoze tis ſuch 
an ertrao2dinary Charge, that it cannot poſſibly be di 
charged; fo2 which Reaſon the Inhabitants oughr to have 


Caſes in the Margin were cited. 


Belides, here the Plaintiff pꝛeſtribed tranſire ad libitum, 
which is too general, becauſe the Defendant by ſuch a Pe 
ſcription is obliged to carry him (the Plaintiff) over the 
River-at Midnight, which being very unreaſonable, thert 
foze the Cuſtom ought to be confined to ſeaſonable Þours. 

To which it was anſwered, that the Expzeſſion ad lib 
tum is the ſame with the uſual Clauſe, Omni anno & omni 
1 anni, in Caſe of a Common claimed by Pꝛeſcrip 


I And 
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and it was argued koz the Plaintick, that this is an Fer ** Flint. 
Eaſement, and every Eaſement is ,a Charge ; as foꝛ In- 
fance; a Way over another Man's Lands is a Charge up. Every Eaſement is a 
on. the Lands; ſo a Cuſtom to grind at a Lu Milt S- on ome Bo- 
Coll · Free is an aual Charge, as in this Cale, tho in 18 
E4. 4. 3. it was held a good Cuſtom. | mage 
That the G2zounds of Cuſtoms (as Littleton obſerves) is 18 Ed. 4. 19. 
not to be ſearched into too niceiy, top lome of them ate F. N. B. 1 , 
od, tho they could never have any reaſouabie Com- Co.. Baker ». 
ent, but Uſage hath wzought it felf into a Lam. . „ . 
Holt Ch. Juſtice. his is a good Cuſtom and weill piead⸗ ; jones 36. 
ed, and quoad' the Cuſtom, the Caſes in the Margin: n. 142. 
were cited; and that the Mano; of Pieading ad libirum f. l.. 
ſuum is good. Ser Raſt, Ent. 617; b. 3 Cro. 4475 864, 1 C. 418, 
1 Cro. 419. GEES 20 lugt a 18 Ed. 4. 3. 
And per Gregory Juſtice, "The Inhabitants ofa Alt, tha C „s. 
they are only Tenants at Will, map, by Qirtue of a f lo- Roll. 56. 
tal Cuſtom, claim an Eaſement, and they all agreed, that t 5 KA. + 29. 
a Paſſage over the Mater was af the ſame Natute as a 114. 4. 
* Highway, and that a Ferry is to; the common good. * Dyer 21. 
| "97 I ; ® 13 Rep. 33. 
(2.) Adjudged that the Plea in Bar is ill, faz the De; C 22; 
fendant cannot alter the Paſſage without a Licente from the 22 H. 6. 44- 
King, upon an Inquiſition returned on a Mit ad quod D. 107. P. 2% 
damnum, fo; the Subjetts have no Right to paſs over the 
Budge without the Leave of the Defendant, tis like the 
Caſe of a new Way aligned” 02 laid out; which: will not 
the Stoppage of the old Way. Eo 
(3-) Reſolved, that the Plaintiff cannot have this Aﬀion, * ” z- 
becauſe the G2ound of it is fo2 a common Nuſance, foe fe“ it net be 
which an Anton will not lie, unleſs there is ſome- ſpecial ance, mm 
Damage alledged, oꝛ where the Party grieved can have no 
— ; — — — > the „ han not de- 
cular Damage, but general 
he had loft the Liberty of the Paſſage, 8c. and — 
this Adlon will not le; and chiefly to avoid Yultiplicity of ? fes 
Actions; ko; by the ſame Reaſon that it map be bzought b A. 
power — _ * ä 1 Perſon pal- Moo — 4 
y, and fo2 Authozities in this Point the. Da 73 
Caſes in the t Bargin were cited. . 
And per Holt Ch. Juſtice, This Cuſtom, upon which this 


1 Cro. 266. 
1 


Cuſtom, where it con- 


Alon is bzought, conſiſts only in Diſcharge of Payment 6 in dic 
of Toll, and not in any Bight of Paſſage by 1 — * 
C tants; 


W 


2. — 8 8 


tc.nants; fox it appenra to de a very ancient paſſa 
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People, and the Inhabitants of Littleport had nt t 3 


luße quatenus Inhabitants, but as the King's Subrtz, 


18 Ed. 4. 3. b. 
1 Cro. 418. 


1 Roll, Abr. 553. 


1 


, 


ob £9 
Ute 


VB — — 
15 e-Defendant had extozted any Boney d 


ror tis a common Paſſage. | 
Ao this Custom did not conſiſt in compelling the Dy, 
fendant to keep a Ferry-boat, becauſe he is ahligen to do l 
without any Cuſtom of the Gill; therefaoe it plainly ap 
pears that this Cuſtom conſiſts meerly in Diſcharge, and it 


mas never doubted, but that ſuch Cuſtoms are good, 


Beſides, this Charge on the Defendant is not without 
ſome Recompence, foz he hath Toll of all People, erttpt 
the Inhabitants of Littleport; like the Caſe in 3 Cra. 56, 
where it was adjudged, that having the Tithes was a ſa; 
ficient Recompence to charge the Parſon with Keeping « 
common Bull or Boar. | 

And as concerning ſpecial 


Damages ſufficient to 
tain an Aion on the Caſe, it was reſol 
way {8 fa fappen, that Jan {s Delayed fn big 4 7 

. ned, 0} 


a 
„ and by Reaſon thereaf he ig 
ſome impoztant Aﬀeatr negietted; not \ | 
Damage ro7 which an erion n 4 ; 
zartifUlat Damage te maintain! n ought to be di 
ret, Aud not conſequential; as fo Inftance; the Loſs o 


2 Ptaintiff, oz ot any other Inhabitant of Littleport, fy 
oll fo2 his Paſſage over the River, in ſuch Caſe an 9 
tion would” have lafd fox Taking the Boney contrary to 
the Cuſtom, becauſe there is no other Remedy, as it was 
avjunged in the'Caſe of the Inhabitants of Southwark, (l. 
ted in 1 Inſt. fo. 56. a. 

Judgment was given fo2 the Defeqdant, that the ain 


would not ite. 


DE 


TH 


DB 5 
Term. Sanct. Mich. 


| Anno 3 Willi. & Marie, in B. R. 


— 2 
— ä. — 


— 


Beake verſus Kent. Trin. 3 W. & M. B. R. 
Rot. 377. > 
| SSUM PSI T agafnft the Defendantas Executrir 4 Mod. "9M 
to Tohn Kent. | here — — 
Defendant pleaved in Bar thzxe ſeveral Wer 2 e 
Judgments obtained agafnft her as Executrix up- bed no After re. 

on thzee ſeveral Bonds, at the Suit of three Perſons, and #9, .,_ 
that ſhe had Aﬀets in her Þands onlp to the Ualue of 5 5. , Dav. 4:3; p.. 
liable to thoſe ſeveral Judgments, 

The Plaintiff replfed ſeparately to each Judgment, (viz.) 
That one palk of the Boney recovered on each Bond was 
more than was juſfly due from the Teffatoz ; and that the 
Plaintiff in each Aﬀton was willing and had offered to ac- 
cept the other Molety of the Defendant in Diſcharge of the 
Idole, and upon t thereof to releaſe the ſeveral 
Judgments, and that the Defendant had ſuſſicient Aſſets 
ultra thoſe Judgments were ſatisfied to pay the Plaintiff, 
and concludes ſeverally after Pleading the Matters as a- 
foreſaid, (viz.) That the Defendant judicia For dece 
tive, & ea intentione ad defraudandum & decipiendum the 
Plaintiff, had kept the ſaid Judgments on Foot. 

The Defendant rejoined generally maintaining her Bar, 
that ſhe had not Aﬀets ultra, 9 quod * 
C 2 U 
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dicta (the Defendant) deceptiye & ca intentione ad de. 
fraudandum & decipiend' (the Plaintiff) de damnis ui. 
prædict de judiciis prædict ſeu eorum alteri exonerari ſeu 
relaxari diſtulit & adhuc diſſert aut judicia prædict' ſeu eg. 
rum alterum in ſuis robore & vigore permanere adhuc permit. 
tit ad defraudand' & decipiend (the Plaintiff) de damn; 
ſuis prædict modo & forma prout, &c. 
And upon a Demurter to this Rejoinder, it mas ſhiw 
ed fo? Cauſe, that the Defendant oyght to pape rejoined 
ſeverally to every Judgment, and not to include all thee 
Judgments in one general Traverſe; becauſe it muſt be q 
great Diſadvantage to the Plaintiff to take Jſſue thereon, 
fo2 if he ſhould join Jfſue upon the Fraud in all the Judg- 
ments, and if one ſhould be found not to be kept on Foot 
by Fraud, the Jſſie would be againſt him; and on the other 
Hand it would be no good Iſſue to plead generally, that judi- 
cia przdi@” five corum alterum was continued by Fraud; 
and therefo2e it was inferred, that the Defendant ought to 
* 1 Roll. Abr.802- haue made? ſeveral Traverſes. | | 
2 Sed per Curiam, the Rejoinder is good, becauſe the Tn. 
verſe was, That all or any of the Judgments were kept 
on Foot by Fraud; and if Jſſue had been joined, that all 
the Judgments were kept on Foot by Fraud, and it had 
been found, that one of them alone had been kept, &. by 
Fraud, this. Iſſue had been found for the Plaintiff, becauſe 
the Plea was Falſe in Part, and fo; that Reaſon the whole 
is falſe, therefoze this general Fozm of Pleading could be 
-5+ no Diſadvantage to the Plaintiff, (as is pretended) foz he 


11 H.6.5 
Poze, might have taken Iſſue, that all were continued by Fraud, 
9 Rep. 108. 02 elſe he might have ſingled out one of the Judgments, and 
' Sand „%, taken Jfſue upon that alone. 
1 Keb. 43. The Plaintiff ſeeing the Opſnſon of the Court, pzayed 
oy het Leave to diſcontinue. which was granted, 
3 Cro, 83, 84. 

Killigrew verſus Sayer. Trin. 1 W. & M. CB 

Ror. 365. 

z Vent. 79. HE Caſe, ſl. Sir Win Killigrew the Plaintiff be 
In an An of Cl . ing Vice. Chamberlain to Catherine Queen Douager 


the Breach is not well it was agreed between him and the Defendant Sayer by 
12% 30. 8. C. Certain Articles under Hand and Seal, fo2 the Sale of the 
POO: ſaid Office, by and with the Conſent of the Queen, and 
that the Plaintiff, during his Life, by the Agreement of a 

| 8 N ' 
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Jerendant and the Conſent of the Queen, ſhould hold, have, ©» Jxc. 269, 386. 
_ and receive all the P2ofits of the ſaid Dffice as fully as — — 
the Plaintiff then enjoyed the ſame, (viz.) the yearly Pendl z Suk. 466. 
on of 200 1. to be pald by the Queen during the Life of the © 2 234, 233. 
Plaintiff, and his yearly new Year's Gift of 1201. fo? his 
Life, and alſo the yearly'Fee and Livery being 661. per ann. 
and alfo the Salary and Board Wages out of the Cofferer's Of- 
for, being 130 l. per ann. amounting in all to the Sum ot 
516 l. per ann. 02 theteabouts, all which 1 the ſaid Geozge 
Sayer do engage my ſelf, that the ſaid Sir Milliam ſhall en- 
joy and receive during his Life; and that J will recetue no 
Part thereof until after the Death of the ſaid Sir William 
Killigrew. | | j! 
Upon theſe Articles, an Action of Covenant was bzought; 
in which the Plaintiff ſet fozth the whole Agreement in his 
Declaration, and averred, that the Queen did conſent to all 
Things therein contafned, and that he in Perfozmance there; 
of did ſurrender the ſaid e into the Þands of the Queen, 
and that the Defendant by his (the Plaintiff's) P2ocure- 
ment was admitted thereto, & officium illud una cum profi- 
cuis eidem officio ſpectan & pertinen' abinde hucuſq, tenuit 
& gaviſus fuit & adhue tenet, and 750 l. ot the Salary and 
Board Wages belonging to the ſaſd Difice fo2 6 Pears, end- 
ing at Mich. 108 ad feſtum 1 ſecund —— o 
Agreament præd Georgii Sayer przd' Will' Killigrew ſolubi- 
les devenerunt & ſolvi debuerunt quas quidem 750 l. aut 
aliquem inde denarium idem W ill us non recepit & præd 
Georgius licet ſxpius requiſit', &c. eidem Will'o nondum 
ſolvit ſed ill' ei ſolvere, &c. | | 
The Defendant pleaded, that he hath always hitherto 
permitted the Plaintiff to receive yearly all the P2ofirs of 
the ſald Office accoding to the ſaid Agreement, abſq; hoc 
quod przd' Georgius a tempore confectionis ſcripti agrea- 
meati przd' hucuſq, aliqua proficua præd officio Vicecame- 
— 1 pertinen vel ſpectan recepit vel gaviſus fuit & 
Upon a Demurrer to this Plea, the Defendant had Judg- 
ment in C. B. that this was a good Bar to the Aion ; and 
now upon a Writ-of Erroz bzought in B. R. upon that 
Judgment, it was inſiſted fo the Plaintiff that the Plca was 
no Anſwer to the Beach laid in the Declaration, fo2 that end Rar 57. 
was, that * 7501. was in Arrear, and that the Defendant n. . 
had not paid it; but the Traverſe was, that the Defendant » $id. +78. 


dy received any Thing, which is no _ to the 1 — 
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Evers ker the D- Co which it was anſwered fo: the Detenpant, that the 
Matter on which the Plaintiff inſiſted was frivolous, am 
no Beach of the Agreement, becauſe che Defendant dn 
not oblige himſelf to pay the Fees, but-only that he would 
not receive any of them, but permit the Platntiff ta emo 
them; aud koꝛ ought appears to the contrary, the Plaintif 
might have received them ik he would; fox he hath not ul. 
ledged, that he demanded them of the Quren, oz dont any 
Thing towards the receiving them; and therefo2e if there 
was nothing 'moze in the Declaration which amounted to x 
Beach, it would have been ill in it felt. 
But the Counſel fo2 the Plaſntiff in the oziginal Ad 
inſiſted, that the Allegation in the Declaration, (via.) Chat 
the Defendant had held and enjoyed the ſaſd Dffice,” toge- 
ther with the Pꝛolits thereunto belonging, was Mattet 
B?2each, and poſitively alledged; and therefoze ought to be 
anſwered, and the Plea is a dire# Traverſe of this Mut, 
ter, which is the B2each, it any at all is anledgedn. 
But per Holt Ch. Juſtice, and Juſtice Eyre; chere is no 
B2each alledged in this Declaration; and therefoze the 
Judgment quod placitum ſufficiens, &c:/' 8ughb to be m, 
verſed, and a new Judgment given quod narratio inſaſic- 
* lege exiſtit; and then the Plainti map begin : 
Kain. ' im F GOO1 SHY 
Two other Judges of a contrary Opinſon, (viz:) fu) af 
firming the Judgment as it was: Nota; the Court of 
Common Pleas was of Opinion that this Agreement di 
not bind the Defendant Sayer to pay the Money, becauleit 
was only, that he would not receive any of the Pyofits. 
Sed Holt Ch. Juſtice" and Eyre doubted of that Batter, 
but they all agreed, that the Plaintiff muſt 'ſhew fi 
Bꝛeach, that he could not receive the Boney ol the Que 


Vide paſt 3666. he King verſus Gately.. 


Lunt or 1 I PON a Potion to quaſh an Dqver of Seflions made 
Sefſions cannot make fox the Dilcharging one Green an'Ippeentice from ji 
un Orderto dicharge Apprenticeſhip ta dns Gately, upon the Statute *'5 Eis 

Comb. 353. S. C. there were two Exceptions made to the Dyder. 
*;Eliz.c.4.P-35- (i.) That it appeared to be an oziginal Ozder made i! 
the Seſſions, whereas by the Statute the Parties in (ut 
Caſes ought firft tu apply themſelves to a Juſtice of Peat 
and if he cannot compound the Batter, then he is _ 

I af 


=” 


Teri. & Mich, 5 W. EM ER . 
Hater to appear at the next Seflions; but by this O2- 
the eh not appear that any Application bas une to 
the Julkice, as diketted by the Statute, 8c. 2 

(2.) This Over is not under the Seals of the Juſtices, * 315. 
which is exp2efly required by the Statute. 


and per Curiam, both theſe are material Defefts in the 
Order, and therefvze it was quaſhe. 


The King verſas Rowe. 


-Mandamus being granted to reſtoze John Rowe to the ene, E 
A Ofnice of Dwo2d-bearer of the City of Briſtol ; upon Wherethe Cour will 
the Pluries the Mapoz and Burgefſes make this Return, d. e of che Rever- 
ſetting forth the Cauſe of the Amotton, &c. And farther, &@ of an Outz=»ry. 
that on ſuch a Day, befoze the Mandarns, &c. tht ſai rag _ * 

ohn Rowe was, amongt others, indiifed foz High Trea- JET 
& quod taliter ſuperinde proceſſum fuit, that on ſuch 

a Day, &c, the ald Rowe was outlawed, which Outlawry 

remains fill in full Fozce by Reaſvrl whereof he is per- 

ſona inhabilis to have the ſafd Pkte. 

Ind now it was moved koz a peremptory Mandamus, 

fo2 that the firf Part of the Return was not ſuſficſent, 
&c. and as to the Outlawry, the Recom of the Reverſal 
thereof was now pꝛoduced, which was upon a Trit of 
Erro2 in B. R. ſinte the Return of the Mandamus; and it 
was inſifted, that by this Reverſal the Diſability was re- 
moved, and that the Court, upon Utew of their own Re- 
tod, would ex officio take Notice of the Reverſal of the 
Outlawyy, becauſe in this Cafe the Party had no Day in 
Court to plead it. 

But the Court would not take Notice upon Alem of Cura. 
the Recozd, that this wag the ſame inolament and the 
ſame John Rowe who was returned outtaived, fo2 this Re- 
verſal might be of another Outlawzy upon another JIndi#- 
ment, and by another Perfon of the fame Name; aud it 
muſt appear judicially to the Court, that the Inability is 
removed, befoze the Court will grant a peremptory Man- 
damus; therefoze they adviſed Rowe to take out a neu 
Mandamus, and therein to recfte the Outlawzy, and the 
Reverſal thereof; which was acro2dingly done. 
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Nothing ſhall be aſ- 
ſigned forErrorwhich 
might have been 


pleadedtothe eben Scire feci returned againſt ſeveral of them, they came in 
* Dane. 227 4. 
2 Dees, ; 
Palm. 56. 


kull Age, and then the Plaintiff in the oztginal Acton pr 


erm 8. Mich. 3 W. & M BR 
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nants, and alfo R. S. Son and weit of E. S. deceaſed, un 


+ tall be aſſigned ko; Erro; which the Party might hav 
to pꝛove this the Caſes in the Margin were cited. 


that where ſeveral Writs of Sci. fa. iſſue againſt ſevcril 
*Tertenants in ſeveral Counties, upon one and the lam 


Blake & af rſus Gell. Mich. f er 2 will & 
| Mar. B R. Rot. 146, 


SQ facias upon a Judgment againſt J. S. iſſued a 
gainſt his Tertenants of his Lands, &c. and on a 


and pleaded, that E. G. is another Tertenant, &c. am 
not fummoned, and then a ſecond Sci. fa; {ſued againſt the 
ſaid E. G. who was returned Tertenant, and that he was 
an Infant under Age, &c. whereupon the Parol demurred 
fo2 Infancy; and afterwards the ſaid E. G. attain'd'tohis 


ſecutes a Reſummons agatuſt all the Tertenants afozeſaid; 
and the Sheriff returned them all ſummoned; by Name; 
and there was Judgment on the Scire facias, by Default 
againſt all of them. | Fm 
And now upon a Ulrit of Erro2 bꝛought on that Judg 
ment, the Erroz aſligned in Fact was, that E. S. (one ct 
the Tertenants returned upon the Sci. fa, and alſo an 
who was returned to be lummoned upon the Tirit of 
Reſummons) was dead befoze the Day of the Return « 
the ſald Mrit. , 

And in this Writ of Exroz. all the ſurviving Cert: 


ed; and in the Writ all this Batter was ſet fo2th, and 
the Title of R. S. as peir by Deſcent; and the Erroz was 
aſſigned by all of them jointly. | 

And upon a Demutrrer two Dbjetions were made agalnt 
this Writ of Ertoz. as > br 

(1.) That the Mrit would not lie, becauſe of the 
Laches of the Plaintiff himſelf, fo; he might have pleaded 
it upon the Return of the Writ of Reſummons, and hi 
ving neglefed that Dppoztunity, he ſhall never after aflgn 
the ſame Batter fo2 Erroz ; fo2 tis a Rule, that nothing 


pleaded to the Action, and had a pꝛoper Time ſo to do; and 


2.) That in this Caſe there were ſeveral Cirits a 
Sci. fa. ut ſupra, and therefoze the Plaintiffs cannot il 
join in one Writ of Erro; and it hath been adjuds", 


I Judf: 


* - 
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Judgment; thoſe returned upon the one Writ cannot take 
advantage of any Erro in the Pꝛoceedings on the other 
carits, fo2 the Ackions are ſeveral; and ſo it was adjudg- + » Cr. 517. 
ed in f Angell and Coopers Caſe, * boarg =. 
But per Curiam it was adjudged that the Writ was 
well bzought, and the Erro2 well afligned; and as to the w. Dean n 
firſt Objetion it was anſwered, that the Plaintiff had no the Tertenaocs. 
Cime to plead the Matter; foz by the Death ol E. S. (one 
of the Tertenants) befoze the Return af the Writ-of Re- 
ſummons, all the PzoceeDings on the Sci. fa. were diſconti- 
nued, and the 22 8 _— = go! no Time 
to plead any Thing akterwards; and ath of one Keil». 69. 
Tertenant puts 'the whole without "Day; and foz that 1 Tü. En. 
Holt Ch. Juſtice cited the Caſes in the Sargin. : 
And as to the ſecond Dbje#ion, the Difference is where 
the ſeveral Writs of Sci. fa. iſſue into ſeveral Counties, 
et v4 _ 5 = ſupra ; — in — pzincipal Caſe on 
aſt Sci. fa. is only ſupplemental to t and then 
make but one Acton. 5 TR | * 8 
And fo2 theſe Reaſons the Court gave Judgment fo2 the 
Plaintiff in the Writ of Erroz, and ſaid, that the De- 
fendant Gell muſt bzing a nem Sci. fa. againſt the Ter- - 
— fo2 the old Writ was put without Day cauſa qua 
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Cudlip verſas Rundle, Trin. 2 Will. & Mar 


s 


7 94 
1 1 f 


G 28 c. SE, ve, where the Plalatif decloren, that 
r On, 18. e : was-poiefied 5 die Marti anno 36 Car. 2. +2 
— Ns Doule in Taviſtock in the County of Devon, pro 
1 Show. _ uodam termino annorum tunc & adhuc ventir. 
Das. 231. p. 26, anD being lo poſſeſſed demiſed the ſaid Þouſe by Jndentur 


to the Defendant fo2 ſeven Pears, by Airtue whereof thc 
nt entered and was poſſeſſed; and being ſo pol. 
ſefſed, and the Plaintiff likewiſe poſſeſſed of the Rev 
pro & durante termino prædicto primo mentionat. the Defen- 
— * 1 1 * om 
igenter & improvide cuſtodivit domus illa total 
7 
The Defendant pleaded, that the Plainti Non demiſt 
per indentarum prædict. modo & forma &c, and there 
upon they were at Jfſue; and by a pct QUerdi# it was 
found, that the Plaint{f did demiſe by Indenturt t 
the Defendant a Meſſuage oz Tenement called Vgbearc 
in Taviſtock, together with all Out-houſes, Edifices and 
Buildings, except one Houſe called the New Houſe, for 
the Uſe only of the Plaintiff's Father, the Plaintiff himſelf, 
and foe their Wives and Families, to live in if they pleaſe 
but not to be let to any other Perſon whatſoever, * — 
ork: 


m——_— 


Times when they ſhould not live there, to be uſed, by the 
Defendant, to have and to hold the Pꝛemiſſes befoze de- 
miſed, (except as before excepted) to the Defendant foz ſe- 
Pears, &c. and at the Time when the Fire happened 
this New Houſe was in the Poſſeſſion of the Defen- 
(except one Room which wag in the Poſſeſſion of 
Plaintiff,) and that the Fire bzoke out in that Part 
ich was in the Poſſeſſion of the Defendant, which burnt 
down all the New Houle, and no moze, and concluded Si 
videtur Curiz , that the Plaintiff dimiſit modo & . forma, 
then he demiled & ſi non, &c, | | | 
The Points which were made upon this ſpecial Uerdi#t 


905 euhether this Arlon will lie by the Leſſee for Years 
againſt his Under-tenant, a 
(2) Jf the Cerdit hath found ſufficient to maintafn the 


* the firſt Point, it was argued fo2 the Plaintiff, Tor ** Puintif. 
that the Aition would lie, becauſe he is anſwerable over in 

(Waſte brought by his own Leſſo2; and the Difference is 

where the Plaintiff hath the Inheritance, and where. he is 

only a Reverſioner for Life or Years; ſo in the firft Cate this 

Ation will not lie, but it will in the laſt Cate, cauſa qua 

ſupra ; and accozding to this Difference there are many 

Caſes cited, as in the Margin; unto all which the Court * : cre. 187. 
agreed; and therefoze the Counſel foz. the Defendant did — _ 

not controvert this Point. ö = : arn's Ploader 161. 

But then the pzincipal and only Doubt was upon the W. Jones 224. 
Wozws of this Exception in the Indenture, (viz.) Whe- 4,355 
ther by the ſpecial Exception ut ſupra the New Houſe was Lane 69. 
wholly excepted, oz whether it did paſs by the Demiſe. 

Now as to that Matter it was argued, that this Ex⸗ 
ception was no moze than a Pyivilege reſerved to the 
Plaintiff to uſe the New Houſe fo2 ſuch: a particular Pur- 
pole as is erpzeſſed in the Demiſe; and that the Jnten- 
tion of the Party appears by the Negative Cows, (vz.) 
not to be let to any other. mo 

If it ſhould be taken to be only a Tenancy at Mill in 
the Defendant, yet that would be ſufficient to maintain the 
Declaration, becauſe the Subſtance is found, (viz.) the De- | | 
miſe by the Plaatiff to the Defendant, and the r Uari- 4 , ceo. 321, 328. 
ance between the Terms ſhall not hurt. e 40. 

It was argued foz the Defendant, that the New Houſe was ! Ba r. >. 
totally excepted out of the Demiſe fo2 7 Pears, fo? theſe Hob. 72. 
Wods (for the Uſe, &c.) are only Wozds of Deſcription 22 
and Foꝛm, and do not quality the 3 Part of the k- 
ception, D 2 'Be- 
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Beſſdes, if ft ſhould be taken to be a Tenancy at Win 
7,2 Aall. Abr. 709. I the Defendant, pet the“ Uartance between the Dern 
8 ration and Gerdict is fatal. 
aria. Sed per Curiam, By thoſe CIozvs in the Exception th 
: And. 52- , New Houle was ercepted tor 7 Pears, and that the Belt. 
84 4. ant was Tenant at Will of the New Houle, and that the 3; 
Owen 20. fue was found againff the Plaintiff; fo2 he had declared wy. 
O. Eliz. 237. on un abſoluce Leaſe fo? 7 Years, and the Uerviit hath found 
it u Leaſe at Will, and ſo tis not a Demiſe modo & form: 
as the Plaintiff Had declared, koz that this is a Uariance 
in Subſtance, and not in Form onty; and they all agreed, that 
ik the Plaintiff had dectared againſt the Defendant as Je. 
nant at Will, the Aﬀion would lie, and the Plaintif mut 
have rerovered, but here the Variance is fatal ; and therefy: 
Judgment was given, quod quer nil capiat per Billam. 


Henderſon werſus Folter. 


br 0 EBT upon Bond pro triginta & ſex libris. 
I The Brtendant demande Oyer of the Bond onh, 
tioa was for d And it was eutered arcopdingly, and it was in ſex trip 


Pay- f 
2 ITY libris, and then the Defendant pleaded this Variance in f 


C 
18 C. batement. 
C 261, 386. The Plantiff made on Entry of a Pzayer on the Rel, 
3 as Condition of the Bond might Mkewiſe be entere, 
and thereupon the Condition was entered in hec verbs, 
which was fo2 the Payment of 18 1. and then demurred to 
the Plea ; and the Defendant joined in Demurrer, 
And it was adjudged that this was no Uartance, fo2 that 
ſex triginta und triginta & ſex had one and the fame Signi# 


cation; therefoze Judgment againft the Defenvant to ar 
(wer over. 


Knight verſus Symms. 
1 Salk. 25 4 8. C. IN Ejectment the Plaintiff declare fo2 five Cloſes of 
+ Mod. 97.5.0... 1 Land Arable and Paſture, called Long Furlongs, cot 
Comb. 198. 8. C. | talning. ten Acres, 
2 Davv. 755. p. 13. Apon Mot guilty pleaded the Plaintiff had a Aerdit; and 
mon for five it was mover in Arreſt of Judgment, that the Declaration 
Able of - was ill, becauſe the Quantity and Quality of the Lands Were 
not good without di- not Diſtinguiſhed and aſcertained, faz the Plaintiff ought ts 
A how ma: have ſet faith how many Acres of arable Land, and hov 
2 many of Paſture.diſtinity, ſs as the Sherſf might certain 
2 . what e de upon the babere Tacies pollcſhonen | 
17 8 een 9 1 2 Cro. Wicks v in Point. 654 
5. Yelv. 117. 71 218. a 2 " id. 229. Her. 146. Litt. Rep. 301. Palm 4"? 


and foz this Reaſon the Declaration was held ill, and 
the Judgment et aſide, n 
Nota; Per Holt Ch. Juſtice, & Writ of Ertoz will lie on; Co 633. 
a Judgment in Ejement quod recuperet, &c. befoze a Writ 
of Inquiry executed, foz that is only as to the Damages. 


Glover werſm Cope. baſch 3 W. & M B R. 


Rot. 267. 
N an anon of Covenant, and the Beach ulugned fo2 4 Mod. $6. 8 &. 
Mant of Repairs, the Cale. was thus: I Lev. 326. 8. C. 


U Coppbolver in Fee made a Leaſe foz Years, und af 1. gc 
terwards ſurrendered che Reverſion to A. B. who ſurten · 1 
vered likewiſe to the Plaintiff; and the Oetendant who 27%, = 
was the Leſſee afligned "his Term to I. S. betoze any Ac. end the Lebe up- 
tion dzought ; and after the Amgument or this Term the „ = e c. 
Pl ntiff, who was the ſecond Surtennzer of the . — 0 

„brought this Aﬀion of Covenant agatnif the Beten » Show: 284.5. C. 
= the oniginal Lenke, upon his - expreſs Covenant to S Ba, 4 „, 

| &e. | pies pr. 

And upon a Demurrer tv the Declaration the only Que- 
ſtion was, Whethet the Surrendree of Copyhold Lands — 


2 whether Copphold Lands art c ov. 4 Ye 
of that A, it being fomaieriy. held ». Pomer. © 
they were not. 1 


Ind after two ſolenin 


quity of that Statute; which 
great and univerſal 


ſpect to the Lord's Prej 
Quod nota; fo; this is 
udged upon this Point. 


Walwyn 
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Walwyn ver ſus Smith. Trin. 3 W. & M. B.R. 
| Rot. 63 f. | 


WII! of Error on a Judgment in an inferior Cour: 
ok Recozd, and the Erroz aſſigned was a long Di 
. No continuance of the Plea which appeared on the Recodd it 
a Verdict. ſelf; fo2 after the Plaint entered, and the Appearance of 
; Show. 319. 5. C. the Defendant, &c. there was no dies datus, no2 any Court 
Caan 2 cad, 258, FECUTNED. to be held in a Quarter of a Pear together; -but 
| the Entry was, that upon ſuch a Day (fo long after) the 
Parties came into Court, & ſuperinde, &c. 
Curia. Sed per Curiam, This being after n Uerdi# the Diſcon- 
* Swift an Not's Caſe, tinuunce is Cured by. the Statutes of Jeofails, which Sta. 
1 626. tutes do extend to inferioz Courts of Recozd. | 
— The line Judgment was given in this Term, in a Utit 
bk Erro} between Boſon and Phyler, where a Diſcontiny 
x Lia Abr. 436, ante was aligned fo2 Erro after a Uerdi# and Judgment 
in the Court of the City of Exon; and the Judgment was 


affirmed in both Caſes. . 


Boſon verſus Phyler. 
Xlr of Erro2 on a Judgment in Trover obtaintd 


Exception on a Writ 
— in the Court at Exon, and the general Error i. 
ferior Court. ſigned ; the Counſel for the Plaintiff in Error aſſigned theſe 


Show. 145, 319- Errors ore tenus. 
2 (i.) That the Pzoceſs- thzoughout is direited to the 
Serjeans at Mace generally, not naming them by their 


» Co. Ent. 315. pꝛoper Names, as they ought ; ſed non allocatur. 
i * 55 That the Pooceſs of Attachment againſt the Defen- 
dant was returned thus, (viz.) Nihil habet ubi ſummon 


poteſt, and thereupon a Capias was awarded againſt hin, 
which is irregular; ko; the n of an Attachment is Ni 
habet ubi attachiari poteſt nec eſt inventus in eadem; thett 
foze ſince this Return was inſufficient, the Court ought ts 
have awarded an Alias Attachment, and not a Capias; fo! 
'tis the Return of the Attachment, and not the Awatd 
thereof, which muſt warrant the Capias ; fo2 that ſhall not 
iſſue, but where it appears by the Return of the pꝛeteding 
1 Roll. Abr. 680. Pꝛoceſs that the firſt Proceſs was ineffectual, which doth nt 
r by this Return; and therefoze the Capias is uſed it 
this Caſe as the firſt P2oceſs, which is ill, becauſe tis l 
Milawarding of Pꝛoceſs, and that is Erroz even after © 
Qerdſ#,; ſed non allocatur. (3.) Cher 


- —_— * * 
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— 


60 They had not returned any Cuſtom to warrant 
the Ale of a Capias in Proceſs, fu that is given by the 
*Statute, which doth not extend to interio Courts; and 9 x. 7. cap. 9. 
all the RENE in the like Caſes ſhew an Uſage Time + Naa. Ent 169. 
out of . 2 — 0 | 

Sed non allocatur; Fo2 the Court heid that both theſe 
Errozs were cured by the Appearance of the Defendant, 
fo2 thereby all mean Pzoceſs was out of Doozs, &c. 

(4.) That the Entry of all the Continuances by Li. lo. 
was generally ad quem quidem prox. Cur. venit, &c: with- 
out ſaying coram ? qu bus tent. ag it ought to be; ſed non * Rat. Exc. 168. 
allocatur; fo2 that the Dies datus was ſpetial to a Day cer. O K 314. 
tain, naming befoze whom the next Court was to be held, 
and ſo need not be repeated upon the Appearance. 

(5.) Fo2 that the Judgment was deo conceſſum eſt 
eoſdem Ballivos in eadem Curia, when it ought to be 1 
conceſſum 2 Curiam; fed non allocatur; fo2 both Mays 
are good, it being ſaid befoze that it mas done in Court. 
(s.) That there was a Diſcontinuance; ſed per Curiam, 
that is helped dy the Statute of Jeofatls, it being after 


The Judgment was affirmed. 


Tallant verſus Germyn. 


HE Defendant pleaded Mimoſiner in Abattment in bnodner, lt 
this Fom t = 
Et prædict. J. Germyn (with an n at the End) venit & 1 $how. 394. S. C. 
defend. &c. & dicit, that his Name is Germy (without am Comb. 188. 8. C. 
n) and not Germyn, prout, &c. and upon a — 1 
2 mg ons him, fo2 — he had z Cr. baer. 
ame to. orm appearing and 4 | 
making Defence by that 8 4 bis g at” Keb. 437. 
But if he would have taken Advantage of the Miſnoſ- 
mer, he ſhould have pleaded in this Manner: | 
Et prædict. Johannes Germy qui per nomen |. 
ſuperius implacitatur venit & dicit quod, &c. fo2 
— Judgment that the Defendant ſhould” anſwer 


In Nd. 4 b. 
thts 


Stokeld 
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Stokeld verſus Collingſon. 


Sen brought by2 ACTION on the Caſe on ſeveral P2omiſes, the frg 
the Depoſitions of 4 X was ſpecſal, (viz.) UM hereas the Plaintiff,- at the Jn. 
Wimeſſes, for his ance of the Defendant, ſerved as a Commiſſioner bos the 
— Dekendant in a certain Suit depending between him and 
1 Show. 330, 342. I. S. in the Exchequer; the Defendant in conſideratione 
&© 8s 8. c inde-P2omiſed to pay the Plaintiff as much as he ſhould 
: Danv. 42. p. 5. Deſerve fo2 his Labour and Pains therein; the other were 
2 Cro. 65, 103. general Promiſes in the common Fozm, &c. 
Yelv. 62. Moor , After a: Gerdi faz the Plaintiff, and intire Damages 
given, it was obje#ed; that ſuch Damages ought not to 
have been given, becauſe the ſpecial Pꝛomiſe was void, 
fo2 that a Commiſſioner extraordinary ad examinandum teſtes, 
either in the Court of Chancery or. Exchequer, was an Of. 
ficer of the Court, in whom a Truſt and-Confidence was 
16. repoſed by the Commiſion, and-ought not to be at the 
103. Nomination of the Parties, and therefoze the Plaintif in 
— 4 the Execution of the Commiſſion did no moze than what 
N97. was his Duty, fo2 which he-ought not to be rewarded by 
1 Jones 65. the Party, becauſe it looks line Bzibery. 

But adjudged per totam Curiam, that this Action well 
lies upon this Matter; fo2 tho'.a'Commiſſioner is an Off 
cer of the Court, yet they cannot compel him to attend 
againſt his Mill, and therefoze the Parties are to take 
Care to name ſuch Perſons who will ſerve therein; and 
'tis reafonable that it ſhould be at the Charge of him fo 
whom he officiates. T | vhs! 

_ The Plaintiff had Judgment. = 
1 4 | 


Page verſus Wats. 


Adminiſtrator ſued Sſumpſit againſt the Defendant, as Adminitrato!, 
aa ne of £ X upon a Pzomiſe made by the Inteſtate.. 
dure Boats, pleaded The Detendant pleaded two ſeveral Bonds in Bar, and 
cluded with Plene ad- CONCIUDED/ his Plea with a general Plene adminiſtravt, 
— without confefſing any Aﬀets to be in his Hands. 
The Plaintiff replied ſpectally, that the Defendant had 
Aﬀets ſufficſent, beſides what would ſatisfy the ſaid two 


Bonds. 
I | And 
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And upon a Demurrer to this Replication, per Curiam, 
general Concluſion of the Plea in Bar hath wal 
the ſpecial Batter of the Bonds, therefoze the Plainti 
ould likewiſe have replied generally, and not ſpecially, 


ſi 
1 at ao Counſel appearing fo2 the Defendant, and the 
Jſſue offered being fo2 his Advantage, and he refuſing it; 
The Plaintiff had Judgment, | 


Tucker verſus Hodges Trin. 3 Will. & Mar. 
1 K. lus Fg 


I Replevin, &c. the Defendant made Conuſance ag Bai. Where all the Ac- 
liff to A. B. and C. fo2 Rent arrear of a Fee-farm, and r Fer, Lea 
ſets out a Title from the Crown by a Gzant from the & dorch in the Pied. 
Lord 1 — — tp — foe — Ring Car. 2. _ ae 
named in ite fo2 g Fee- ents, actoꝛd⸗ * 
ing to the Ptoviſion thereof. | — 

The Plaintiff replies, that befoze King Car. 2. had any 
Thing in the Rent, &c. King Jac. 1. was ſeiſed in Fee of 
the Place where, and by his Letters Patent (the Erem- 
plification whereof, as far as it concerned this Batter on- 
lp, was ſhewn fo2th, and good) granted it to Sir Fra. Ba- 
con and others, fo2 ninety-nine Pears abſq; aliquo inde 
reddendo, whoſe Eſtate, . Title and Intereſt therein per 
diverſas medias aſſignationes devenit cuidam Thomæ North- 
. &c. demiſed the ſame to him at 

C. 


And upon a general Demurrer to this Replication, it 
was adjudged, that the Bar was ill, becauſe the Defen- 
dant had not ſet fozth all the mean Adignments as he ought 
in his Plea at large, fo2 he claims under them, and muſt 
be puvy thereunto; and the Difference is, that where the 
Party pleading derives an Eſtate to his Adverſary, under 
which he doth not claim any Thing, there ſuch general 
Pleading is ſufficient, becauſe he hath no Means to know 
another Pan's Title ; but tis otherwiſe where be himſelf 
claims under it; quod nota. 
Judgment fo2 the Avowant. 


Ee Carvell 
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Carvell Executor of Dodiworth verſus. Edvard, 


a Letter of EBT upon Bond, and l{kewiſe upon a Judgment 
— 1 Doane 110 to the Teſtatoz Dodſworth. J * 
in Bar. The Defendant pleaded in Bar Letters of Licenſe under 
1 Show. 330. S. C. the Hand and Seal of the Teſtatoz, which were made be: 
2 Dany. 481. Pi. 4. teen the Defendant and his Creditozs, to which the Ce. 
ſtatoꝛ was a Party, reciting, That whereas the Defendant 
had a Right in ſuch a Þouſe, and it was thereby agreed 
that he ſhould give Power to the Teſtatoꝛ to ſell the ſame, 
and to divide the Money in P2opoztion amongſt the Crenj: 
tozs as far ag it would reach; and that upon Receipt of 
ſich their Pꝛopoztions, every of the ſaid Tredſto2s thou 
give the nt a Releaſe of all Matters, &c. beton 
the Agreement: And it was farther agreed; that in the 
mean While, and until the ſald Þouſe ſhould be ſold, an 
from thencefozth after, the fad William Edwards ſhall not 
be ſued 02 pzolecuted at Law, oz his Perſon 02 Goods un 
leſted by any of the ald Creditozs named in the lald Art 
cies, fo? any Thing paſt, ſub poena reliction. & exoneratic 
nis debiti vel debitorum talium perſonarum, as ſhall ſo ſue 0! 


— ee | 
_ The'Plaintif made a frivolous Replication, and up 
on a Demurrer to it, two Objetttons were made to th 
Plea, firff, that this Batter in the Letter of Licenſe con 
ſiſted only in Covenant, upon which an Action might be 
— 8 but it cannot be pleaded in Bar to the preſent 
(2.) That this is a perſonal Lien of the Teftato} only, 
„9 Rep. 32 ko his Executors ate not named; and it being a Penalty, 
87 U tis the ſame in Nature with a Condition; and perfor! 
Cro. 396 Conditions will never extend to Exccutors, unleſs expyei) 
7 H. f. 15. named; and to pꝛode that Batter the Caſes in the Tir: 
KP 6b. Fin were Cited, 

It was arguey fo? the Defendant, that this is a Reles{ 
and no Covenant, and the Moos of the Deed are generil 
not to ſue at any Time, which amounts to a Releaſe; and 

1. H. 236774>. this Difference is taken in the Books, (viz.) where tif 
2 Roll. Abr. 40z, Reſtraint is only fo2 a certain Time, and where tis not 
2 Bulſt. 95, 290. tio fue at all; in the firſt Caſe tis a Covenant, but in ti 
I e, latter tis a Releaſe; and to pzove this, the Caſes in th 


3 Cro. 352. t Margin were cited. 
I Sit 


r — 
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But per Holt Ch. Juſtice, this is a Defeaſance, und no 
Releaſe, and he cited Moor 811. and the whole Court were 
of that 7 and that it being a good Defeaſance is 
le 1 . 21:35 4 15 
— between Ayloffe and Sckrimpſhaw, the ſame 
Point, fo. . | | WES?! 7 | 


Leech verſus Thompſon, Paſch. 3 W. & NM. 
B R. Rot. 221. Poſt 230. MICE , 


RIT of Erro2 on a Judgment in a ſpectal Gerdi Furrender by Tenane 
in CR where the Caſe upon the Pleading® Was Remainder, ror good 
as followeth : | IL I 89. 011 170 7 without the aftual 
fl. One Simon Leech was ſeiſed-of/ the Lands in Que nt of te Sar. 
ſion fo2 Life, Remainder to his firſt, ſecond*and' third ; Lev. 234. 8. C. 
Son, Cc. in Tail, Remainder" to Sir Simon Leeehz"(the 3 Mod. 296. 8. C 
Plaintiff in Erroz) in fer. | 36427 UG SER © 
Simon Leech (the Tenant fo; Life) befoze'he had any Jf- Ce in 
ſue bozn, ſealed and executed a Deed purpozting a Sur⸗ 55. , 1. 
render of all his Eſtate, &c. unto Sir Simon the Remain- 2 Vent 19. 
der Ban, which Deed he (the Tenant foz Life) delivered Ron. 175 441. 
301 


to-T. S. as his Deed, fo2 the Ale of Sir Simon Leech; but 8.4 '7* 
{t was found, that afterwards the ſaid Tenant for Life con- Dor 26. 
tinued in Polleſon as fozmerip fo2 5 Years, and that the Py 
ſaid Sir Simon Leech did not know. of the ſaſd Deed ot Sur 
render until ſuch a Day, which was 5 Years after it was 
erecuted; and that then he agreed and/conſented ta te 
ſame and not befoze; and it was farther found, that within 
the ſaid 5 Years, and Sir Simon Leech had actually ton - 
ſented to the ſald Surrender, the ſald Simon Leech (the 
Tenant for Life). had a Son bozn, who was now the Leſſoz 
of the Plaintiff in Ejetment. 1 5: (4 
The Queſtion was, whether this Surrender was compleat 
in Law before Sir Simon Leech, who was to take thereby, 
had actually aſſented thereto, for if ſo,” then the contingent 
Remainders were deſtroyed, becauſe the particular Eſtate up- 
on which they depended was determined anv gope bekoze the 
Remainder could commente. | 1 
But if the Delivery of the Deed was only a Beginning 
of the Surrender, and an adual Allent of Sir Simon Leech 
vas neceſſary to compleat it, then the particular Eſtate was 
not deſtroyed. until ſuch Aſſent made, bete which'Time the 
Contingency happened, and the Remainder aituolly veſted 
inte Son the Leffoz of thePlaintiff, and then Sir Simon 1 
- 


167. 
204. 


* 2 4 — — — 
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ſent came too late; fo2 by the veſting of the Remainder in 
the Son, all PoW@bility of a Surrender by the Tenant for 
Life, to the mediate Remainder Man in Fee was taken away. 
And after ſeveral Arguments in C. B. it was adjudged 

km the Plaintiff, (viz.) That the Surrender was not com: 

pleat by the Delivery of the Deed; but that an actual A, 

ſent of the Surrendree was abſolutely neceſlary to complext i, 

and till ſuch Aﬀent nothing paſſeth out of the Surrender, 
and then dy Conſequence the Birth of the- Son between 

the Delivery. and the Aſent of the Surrender, did deſtroy 
the Poſſibility of the Surrender, and no Relation of Time 


good 
Put Juſtice Ventris was of a contrary Opinion, (vis) 
an Aﬀſent in the Surrendaee, be- 
of the Deed, the Eſtate paſſe 
ife, and veſted in Sir Simon Leech, 


} 
2 


| 


a Juſtice of Peace of Middleſex, pjeſentt 
Inhabitants of Hornſcy, in the County of Mic 
the Qurter - Seſſions, upon big own View, fol ut 
Highways leading to Hornſey, which Puten 
removed by Certiorari into B. R. the 
guilty, and the Cauſe. was tried before 
at the Stttings in Middleſex, and the 
(viz.) That the W 


ay Was 
Highway, but 3 
is 


"tis no Hig 
pleaded ſpe⸗ 


- . — — ²⁰ oo — 
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— 


— IY ac —_— 


there the Parties are eſtopped to plead, that it is in 


Repatr. | 242 6. 

Put the other Judges were againſt him in doth Points; 
top they held this Batter might be given in Evidence upon 
the general Iſſue, and that the Parties might traverſe the 
Non-Repairing, tho! the Preſentment was upon View; fo) 
that cannot de a greater E „ than the Finding of a 
G1and Jury who are upon Dath. +. K 

But the whole Court agreed, and facv it was \s an. 
ed by Hale Chief Juſtice, that if the Defendants plead ſpecial- 
ly * they 7 25 rr _ not * re- 1 Sid. 14 

r it, they mu e repair, 892 
oh the flea wilt bet, 


| Hawkins verſus Cook. 


I* a Prohibition the Caſe was, e 
ritual Court againff Hawkins, for ory Words ea foken in 
ſpoken in London, . (viz.) Thou hadſt a Baſtard after thy 1 Show, 33.8. C. 
Husband's Death, and nce was given there again 

Hawkins, from which he appealed, and now moved fo2 a 
Prohibition, ſuggeſting that the Mozds are atfonable by 
the Cuſtom of London. | | 

The Court doubted whether a Prohibition ſhould be — 
granted after Sentence; and pet per Curiam, Cook not- | 
withſtanding the Sentence may bzing an Aﬀion in London | 
fo: the ſame Moꝛds, to which the Sentence cannot be plead- 
ed in Bat; and by this Beans the Party may be doubly : Rol. Abr. 39. 
punihed fo one and the ſame Thing. Curia adviſare 


Jones verſus Bew. 


[ PON a Trial at Bar on an Tfſue diretted out of ofice of « Commic. 

Chancery, the Caſe was; fry game i roy 
fl. That the Pyedeceſſoz of the pꝛetent Biſhop of Lan- , gd 

dae did by Deed grant the Office of Chancellor or Com- 4 Mod. :6. 8. C 

niſlry of that Dioceſe unto one Loyd, and to Dr. Jones 48er, 283. 5. C. 


(the Plaintiff) to hold the ſame comunctim & diviſim to 2k, 
„and to the Survivor of them. 1 Cro. 258. 


It was agreed by the Counſel on both Sides, and made Cn. 


a Part of the Caſe, that this Office had been anciently and 70 Rep. 30 
| uſually Comb. 305 


A 2» —ͤ— 


— — 2 
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Where there are 


31 Aſſ. pl. 20. 


3: Lev. 399. 
6 Mod. 37. 
1 Show. 400. 


ſued by Jones, &c. 
cial Office) could be granted to two conjunctim & diviim, 


— ond one a two Sheriffs; upon Not guilty pleaded a Suggeſtion was 
pen — Sheriffg'of the City, and therefoze pꝛaped a Venire facias 


us 


uſually granted to two conjunctim & diviſim, and to the Sur- 
vivor of them, which appeared by ſeveral old Gꝛants nom 
p2oduced at this Trial; and now Loyd being dead, Dr. 
— 2 this Dffice by Uirtue of this Gant by Sut⸗ 

voꝛſhip. 59: £4 ' 
But 5. Bew the pꝛeſent Biſhop of Landaff refuſed Jones, 
and granted this Dffice to his Son Mr. Bew, who. was 


And the only Queſtion was, whether this. (being a jui;- 


After . ſeveral Arguments, it was adjudged, that this 
was a-good.Gzant, and the pzincipal Reaſon; of. the Judg. 
ment was, becauſe of the long and conſtant, Uſage;/ and the 
Offices of moſt of the Biſhopricks in England arte and have 
been conſtantly ſo granted, (viz.) to two conjunctim & di 
vilim, &c. BAY VID ener 


#1 


$19 - one TY OE WT ROT . 
The King werſus Warrington. 


c I Nformation againſt one of the Sheriffs of the City al 


County of Cheſter, . where by their Charter they have 


made on the Roll, (viz.) That the Defendant is one of the 


6. 3. . 


2 Brownl. Ent. 44. TI © 10 H. 4. y. - Bro. Raw, 42. 1 Roll. Abr. 492. 8 H. 6 11. 


+ Plowd. 382. 


But on the other Side it was ſaid, that in the Caſes of 
Bethell, Sheriff of London, againſt Harvey, and of Rich, Ste- 
riff of London, againſt Player, the Venires were direfed to 
the other Sheriff alone, (viz.) in the firſt Caſe, to Sherif 
Corniſh alone, and in the other Caſe to Sheriff North alone, 
and the ſame Exception taken in both Caſes, but over-ruled. 

And at another Day, Paſch. 4 Will. it was adjudged by 


the whole Court, that the Venire facias was well awarded. 


Judgment againſt the Defendants. 
I Gum- 
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Gumble verſus Falkingham. 
a Prohibition the Caſe was, (viz.) Falkingham, Rector 1%, an ro che Tithe: 

of H. libefled in the Conſitozy-Court of the Biſhop of , uad. 4 8. 0 
E. fo: Tithes of two Mills, the one a Mater - mill and the : Show. 281. s. c. 
other a Wind-mill, and this Demand was of predial Tithes, 3 Bal. 312- 
(viz.) The tenth Toll. dich. fo xe 

Gumble pleaded a Modus of 28. 6d. as to the Water- 12 Rep. 36. 
mill; and as to the Wind-mill, if any Tithes ought to be 
pal, it ought to be perſonal Tithes, (viz.) The Tenth of 
the and not the tenth Toll-diſh. 

Falkingham the Refo2, by Way of additional Libel, as 
they call it, replies, that as to the Water-mill, Gumble 
had added a Paſr of new Stones to that Mill, and by that 
Means the Modus was deſtroyed; and as to the Wind- 
mill, he replied, that by the Canon Law, and by the Law 
of this Land, it ought to pay predial, and not perſonal 
Tithes; and thereupon that Court pzoceeded againſt 


Gumble. | 

And now it was moved fox a Prohibition, ' ſuggeſting a 
Nodus as to the Water-mill, ut ſupra, and as to the 
Wind-mill, he ſet-fo2th the Statute of Ed: 6. concerning 
Tithes, (viz) That Tithes ought not to be d if 
not antiently paid, Gr. and farther, That if any Tithes 
were due fo2 a Mill, are only perſonal Tiches out of 
the clear P2ofits of the „and not the tenth Toll-diſh, 
as was demanded. | 


In the arguing this Caſe, two Queſtions were made: 


(i.) Whether the Modus fo2 the Water-mill was deſtroy» 
P Pair of Stones undet the 


(2.) The other Queſtion upon which the great Doubt did 
ariſe was, what Kind of Tithes-ought to be paid out of a 
titheable Mill; ik only perſonal Tithes, (viz.) The Tenth of 
the clear Gain, oz elſe predial Tithes, (viz.) The Tenth of 
all the Income in genera}. 


Ind the Cafes in the Margin were cite foz the Pro- Roll. Abr. 6; 14. 
1 6 


hibition, and fo2 the Continuance of the Modus. + Rep. 36. 4 

552, 656. . Lutterell's Caſe. Contra Sir Tho. Cafe. F.N.B. ct. H 2 Rell. Rep ry 

d Rep. 40g? 2 Inſt. 490, 621, 652. 9 — * 
Et 
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Et per Curiam, the Modus is not deſtroyed by the ad. 
dition of the new Pair of Stones; but as to the other Bat, 
ter they doubted, and therefoze aP2ohibition was granted 
generally, on Purpoſe that the Point may come 
them upon a Declaration and Demurrer to it, lo that the 
oo might receive a ſolemn Determination by the 


Mallacke qui tam, &c. verſus Sperring, 


— . Tin Wir, EBT upon the Statute 12 Car. cap. 25. fo; ſelling 
without Licenſe. Wine without a Licenſe ; the Plaintiff began his 
1 Show. 337- 5. C. Teclaration by Way of Recital. a 
' * Qwd cum in an . Pro eo videlicet quod cum the Defendant at ſeveral 
Rauen z, fl. and Times, between ſuch a Day and ſuch a Dap, had ſold 
judgment reverſed. Mines by Retail by the Pint, to Perſons unknown, (viz) 
2 Lev. 206. fix Pints of Port and ſix. Pints of Claret, &c. all which 
Wine was ſold to be d2ank and conſumed in the Defen- 
dant's Þouſe, he (the Defendant) fo2 all that Time being 
not authoziſed o2 enabled in the Banner and Fon as the 
Statute in that Caſe made doth pꝛeſcribe and appoint, cor- 
tra formam Statuti, per quod actio accrevit, &c. 
Where the Dec - Upon the general Iſſue pleaded, there was a Uerdit fo 
ber by Way u Rad the Plaintiff 3 and now it was moved in Arreſt of Judg 
tal Cad cum, Ec. ment, that the Declaration is not poſitive, but by Way of 
Recital only, and ſo doth not direly charge the Defendant 
with the Crime intended. | | 
Sed per Curiam, The Plaintiff had Judgment, ko; all 
the Pzecedents in the like Caſes are after this Banner, as 
in Debt upon the Statute of Tithes, Gc. | | 
Inducement to the Mozeover, This is an Aﬀion of Debt wherein the Ol. 
_ fence is only an Jnducement to the Action; foz tis the 
Non-papment of the Penalty which is the oziginal Cauſe. 
8 Do in a Declaration on a Bond it was quod cum the 
2 Sund. 36. Defendant bound himſelf; and fo2 this the Pzecedents in 


the + Pargin were cited. 


Jefferies verſus Legenira, 


p 
2e ASE, &c. upon a Policy of Aſſurance, wherein all tie b 
4 2 a &.C. Wozds were in the uſual Fox, excepting only in f 


. 320. 8. C. the Concluſion theſe Moꝛds were added: 
I ſ. The 


P —rEUE ik — — 


. 


The Ship warranted to depart | | 
pon the general Jfſue pleaded the Jury found a ſpecial Special VerdiR in an 
vii, (viz.) That the Ship did depart from the Port of © Rü of 
London (which was the Place from whence ſhe fet out) in rance. | 
Company of the Coavoy intended, and (ailed tagether with — 1 
the Convoy as fax as the Iſle of Wight, in Purſuance of ; Mea. 356. 
her Goyage towards Cadiz, and there they were ſeparated 6 Mo. «3. 
dy Streſs of (Weather ; that the Convoy put into Torbay, ! als 5 2 
and the inſured Ship into the Port of Fowey in Cornwall z ; Lev. 35, 298. 351- 
that three Days afterwards, the Wiind ſetting right to b L . cy. 
bung the Convoy don the River, the Pater of the in un 
ſured Ship ſalled out of Fowey on Purpoſe ts meet the 
Convoy, but it did not tome; and then the (nſured Ship . 
was ſeifed with another Stozm, ſo that ſhe could not re- 
turn from thence che came, but was dzipen upon the 
French Coaſt, and there taken by the Enemy, &c. . 

After ſeveral Arguments ok this fperfal Gerdict the 
Plaintiff had Judgment per totam Curiam ; and their pzin- 
cipal Reafon was, becauſe wag no tot eg- 
len, 82 other Default found in the Malter of the Ship; 
but it 2 be had done all in his Pomet tu keen Coin 
pany the Convoy ; and 'tis expzeſſy fouhd, that be 
departed with Convoy from his firſt Port, Which anſwers 
the Mos of the Policy; but it would have been other- 
wiſe if any Fraud 02 Neglect had been found in the Ba- 
ſter of the inſured Ship after his Departure, notwithſfand- 
ing he departed out of the firſt Pozt with Convoy ; fo2 the 
Meaning of the Mozds (warranted to depart with Convoy) 
are, that the inſured Ship ſhould keep Company with the 
Convoy the whole Uoyage, if poſſible. 


Sir James Smith's Caſe. 


Andamus to reſtoze him to the Place of Alderman of fe to reſtore 

the City of London; upon the Return thereof Ser- Alderman of the Gi- 
jeant Pemberton thus argued fo2 him: ty of Londen. 

. Chat a Corporation is an artificial Body compoſed 4; 293-319: 5-©: 
ek divers conſtituent Members ad inſtar Corporis humani, — 
and that the Ligaments of this Body politick 02 artificial n Dogan of 4 
Body are the Franchiſes and Liberties thereof, which Corpornion 
bind and unite all its Members together, and the whole Tm 511 
Frame and Eſſence of the Cozpoxation conſiſt therein; 
ind when a Quo warranto 18 1 againſt a 4 

F tion, 


218 Term. S. Hill. 3 W. & M. B. R. 
tion, the Writ calls it a Franchiſe, which it is very py. 
pet iy. | 

2 Ed. 4. 5-6. That every Gꝛant of a Franchiſe hath a Condition ta. 
citly annered to it by Law, the Bzeach of which Condi⸗ 
tion will abſolutely determine the G2ant. | 

* 2 Ed. 3. 28. That there are ſeveral Judgments in Quo 


1;Ed.47- and this appears in the Books cited in the Margin « 
Yev. 19.  Feveral Occaſions. | 


That a Judgment in a Quo warranto quod capiantur a, 
mounts to the ſame Thing as a Judgment quod capiuntur 
tn the we _ — 8 in Debt quod 
. recuperet, Sg the tame with q recuperat 
appears by the Fozm of the Enteſes, and by the Caſe 
. + Raſt Ent. 54 cited in the r Margin. | 


38, 559- 
* Ha, 4- 7- Ryley 277. Maynard's Ed. 2. 16, 24 


And that by the Judgment againſt the Copozation, 

(viz.) That it be ſeffed into the King” 

— * ou ee the King's Þands, the Body 
This is only Part of the Argument of the Serjeant; 


cxtera defiderantur 


DE 
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L & > 4 - , 


DE 
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— fe Searle & al. 


nding his Sheep, the Defendant Preſcription for Com: 
mage-tcaſant in his Freehold. 2, 
1 b Gar replies, and pzefcribes faz Common , 14ca. 89. s. C. 
of Paſture in the Place where, cc. foz all bis Sheep i Se, 44 
Levant and Couchant on his Tenement in Edjxborough, 
as. appurtenant to his (aſd ty wg 
Ind Iſſue being taken 8 the there was 
a ſpecial Uerdit to this Effet, #4 That the Plaintiff 
had Common of Paſtyre there, fo2 all his Sheep prout 
(the Plaintiff) interius placitando allegavit ſed idem Jura- 
tores ulterius dicunt, that the Plaintiff hath Common 
there as well for all other Cattle Levant and Couchaut on 


his Tenement, as ko; Sheep, as appurtenant to bis ſain 
Tenement, &c. 


The Queſtion was, | 1 the Plaintiff had not 
falled in his Preſcription! tu Common of Sheep only, when 

he had Common fo all other Cattle — fo2 a Pꝛe⸗ 

(cription is an intire Thing, and cannot be divided, as 

the Plaintiff hath dane in this Caſe, 

But per Curiam, this ig a general Gerdict fo; the . Les 255. 
Plaintiff, becauſe the Jury babe found, that the Plain 5. 
tiff had Common, &c. praut allegavit, and all the Patter 
found afterwards is uſage and vold. 


Ff Reber 


— 
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A 


Nevertheleſs as to the Doubt i intended, the Court . be. 

ing willing to ſettle it, delivered their Dpinion, (viz.) That 

upon the whole Matter, the Clerdi# was found foz the 

Plaintiff, fo2 that the Action was only fo? impounding 

Sheep and therefoze the Plaintiff might well abzidge his 

zeſcription as to them only, ſince nothing elſe was in 

1 Brownl. 177. iſpute ; and the finding that he had Common for otbet 
rogood v — 9 doth not kal N Preſenption, [75 flands well 


be ae had Judgment. 3 


The King verſus James a Thomas. 


| Copies cf Nformation againſt the Defendants for Perjury, fo? that 
Park — EI they woze by Affidavits filed on Recozd in the Common 
be Evidence eo Pledg, AND taken befoze the Commiſſioners in the Coun 
— fr that they were never arreſted at the Suſt-of T. S who 
n. had brough t an Action againſt them in that Court, and had 
I _— by Dat, and a Wirit of Inquiry erecutes, 
1 Shaw, 397+ 8. C. ail which ſet aſide upon the ſaid Aﬀidavits. 
At the Altes befoze Juſtice Eyre in the Oxford 
— on the Ft, an 9 nen 
nals on e, an pꝛobuted in 
dence by the Pꝛoſecuto 
= which it — Becel that it was no Evidence, 
the Commiſſioner who gave the Dath was pzelent 
to pzove, that the Defendants were the fame Perſons who 
made Affidavit befoze him; and thereupon this Dueſtſon 
was adjourned fo2 the Opinion of the Court. 
Et per totam Curiam, the Copfes ſupra are Evidence 
ſufficient without the Commiſſioner who adminiſtred the Oath, 
fo2 otherwiſe ſuch a Perjury might be unpuniſhable. 


Ferrers verſus Miller Hill, 3 W. MAI 
Not. 693. nh 


N Ejeament, Nc. the Defendant pleaded that the Lands 
— we Declaration, &c. are Antient Demeſne, in this 


" 
2 


1 Salk. 217. 8. C. 
Ejectment. 
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Frei 
l 


the where 

ann e. Be, ans Proceſs (s anode ae 
refuſe ea, un 20 angered ; but. 

it, he cannot afterwards demur fo2 thar Cauſe. 


Judgment ko; the Defendant. 


> 


The King verſus Inhabitants of Colliton. 
(Tex » Centorari to remove an Oper, it appeared 


to be thus: | 
i, Two Juſtices of Peace, &c. reciting, that upon hearing Exceptions wan 
the Endalter of Honiton, Axmiſter and Colliten, con, "of Seffons 


cerning the laſt Settlement of one Hurley (then n 


in Honiton) it appeared to them, that the | 
laſt legally ſettled at Axmiſter, therefoze they ozder him to 
be removed thither, from which Order Axmiſter a to 
the Quarter- Seſſions, where the Order was tepealed, and the 
Seſſions farther ozdered, that the ſaſd Hurley ſhould-be.ce-- 
moved to Colliton, as being legally ſettled there; but 
228 did not recite, that Colliton was heard upon 


der of Seſſions, firſt becauſe it was an original Order as to * Oe. 
Colliton, and ſo they are depz{ved- of an Appeal which-4s 

niven by the Statute; and the Seſſions ought only to habe 
vacated the firſt Dxder, and not to have any -©Ozder-an-Col- 
lton; fox by this Beans Colliton is charged without any 
Remedy, notwithſtanding they could make it appear, that 


Hurley 


o 
% 8 
. 

: 


And now it was moved to-quath the lat Part of this Dz- Thar i wa an ori 
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Hurley had d later Settlement in any other Patiſh 1ubatie 

ever, fox that this Oꝛder of Seflons is politive upon them 

Sed not allocatuy;'deraufe it appears, that Colliton was 

n 2. to the fen Oer made dy the two-Jultices; any 

ſo by CTonſeguente 10 the Appen; wherefege the Scion; 

well fettle dan upon hem, decaule/ by the Appeal 

Ooſliton was defoww the Seflloiis;' ſeeus if Coltliton hay nat 

been a Party to the original Order, but mere Strangers, 

koꝛ then the Seſſions coutd not charge them as nut 

| bekoze the Court. mbd xt . 
— Thatit did not ap- 2) Ehe next Exception was, that it did not 

2606, ve either ok ehe D2yers, that Hurley was Iſkelp to be 


— able te the Pariſ. | N ©0367 T7 OF en ens 
: Fed nom allocatur; fo; this is an Ozder of Seflions 
grounded on a Complaint concerning a Settlement by an 


her Der; and thereby it hall be intetided, that Hurt) 
was lle to be chargeadle, becauſe of the Controverſy be 
tween' the Pariſhes; but tis otherwiſe in an original O. 
der, kh there it mus appeat, that the party was likely to 
be chargeable; but here the oxginal Dyer was varatr), 
therefoze it cannot concern Colliton.. oo 
That the Caption of (3+) The next Exception was, that there was no Cap 
the Order was notre- tion of this Oder returned, fo that here was only the 
Stile of the Sefffons on the Top, bak it was not Cain, 
at ordinatum fuit prout ſequitur, &c. but the D2der was 
Without Relation to the Stfle. 
laid, 75 Th 12 — bw, that — 2 as a 
That it was faid, ad he fon on was, that 
Aerial batte ge F 


| Seffionery, &c. but did not ſay Quarterialem, and 

— 98, Statute is exp2eſs, virezing the Appeal befoze the Ju 

5 Mod. 329. ite at theit Quarter-Sefſions; and this being a new Lav, 
* and u new Jurisvi#lon, ought to be literally purſued. 

And Holt Chief Juſtice was of that Opinion, and tus 

ices contra; therefore it was adjourned to ſearch fo! 

ecedeiits, and upon Search they were found to be bot) 
mays, any almott equally in Rumber. Y 


52 


The King verſas Inhabitants of Harthield. 
Upon an Order of I r | "70 1 | 

Juſtices to re. I Wo Tuftices of Peace made an Over to remoic 
move « poor Man, © Nicholas'Wells from the Partie ur Hartheld to the 
Seffons x3 well a the JPATHI Of Framfield, from which Oꝛder Wells rhe * 
Pariſh. 435 1 #2 | | | 


” 
1 
5 J , : 
* 1 | 
. : . 


__223 


- — 
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ca, and not the Pariſh, appealed ; and thereupon the Seſ - 
fions made an Ower to return hint to the Pariſh of Hart- 
feld, from whence he was removed; but they did not by Comb. 478, 479. 
expꝛels Moꝛds vacate the firſt Order. | 

t was now objetted, that the Party himſelf cannot ap- 
peal, becauſe the Appeal is given only to the Pariſh 
grieved, and not to the Party removed. | 
Sed non allocatur ; fog per totam Curiam, the Party may 
| as well as the Pariſh. | , | 
(2.) The next Exception was, that this is an oziginal 
Odder of Seſſions ; and beſides, it doth not vacate the firſt 
Oder, fo2 the Seſſions is only to vacate o2 affirm the firſt 
Omer, and not to make a new O2der. 2 
and Holt Ch. Juſtice was of that Opinion, but two The Seffions Order 
Judges agalnft him, fo2 that the Semons Order doth va- 4 Pans Teak: 
cate the Oxder of the two Juſtices by Implication, becauſe by Implication. 
it ozders the contrary, and that is ſufficient in this Caſe, 
and upon their D the Oꝛder was confirmed. 


The King uſu Br 


E upon the Statute 5 Eliz. fo exerciſing a Return of a Cen 
Trade in a Bozough, not being bound Apprentice to ren zer mung. 
it; and upon a Certiorari to remove it into B. R. the gog « Trade not be- 
2 
pacis, &c. uratores ntatum exiſtit | — 

billa { en cl bs, (E) Quod ae Berry eee 
&c. omitting the Clauſe Juratores pro Domino Rege præ- 
ſentant quod, &c. . ; 

The firſt Exception was, that Billa ſequens eſt vera ids 
— allocatur as to that Patt of the Re- 


60 Exteptiun was, that-here is no Bill at all; to: 
tis not ſaid, that it was preſented by the Jury. 

Sed per Curiam, this is no Return to the Certiorari, 
fo the Writ commands to return an Indickment, but this 
is none; therefoze they could not quaſh it, neither would 
they ſuffer this Return to be filed, becauſe it was inſum. 
tient; wherefoze the Mayoꝛ was o2dered to amend the Re- 
= Et per Curiam, a Return quod humillime certitico 


Jones 


r r — 
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* ah n oath 


Jones ate Hill, Tun. 1 Will in CB i 

Winfond e 

Lev. 268.8.C. ACTION on the Caſt by te-Succeſlo2 of a di 
aſe | NS A bought agaiuſt his Predecefſo2 fo2 7 gs 
1 Dany. 207. P. 5. By Taking a ſecond Benefice with Cure, &. had loft this 
Uicarage ; upon Not guilty pleaded the Piaintiff had 2 
Gerdick; and it was nam moved in Arreſt of Judgment, 
that this Autan would not lie, but that the proper Remedy) 

| was in the Spiritual Court. 

r 175, e But after a long Debate the Plaintiff boy Judgment, 


| 2 143, Caſes in the Margin were cited, 
og bee thy H. 7. Rot. 69. Tack. 13 H. 8. Rot. 126. Hill. 15 H. 8. Rot. 36d, 


N 


Furſden verſ Moor. Hill. 3 Will & Mr 


B. R. Rot. 364 _ 
2 Vent. 214. The RIT of Erro2 on a Judgment in in 
8 
' » $42. n j | upan two 
Cond. 1go. © © miles. of ſeveral Lands- by ſeveral. Partſes, but aſd. ub 
. one Habendum, (viz.) Habendum tenementa prædicta fo d. 
" "= miſep by -the- afozeſaiy ſeveral Parties fo2 ſeven Pears; 
fag», and laps in his Declaration, that the Defendant enter 
into all the afozeſaid- Tenements, & ipſum (the Plaintif) 
2 ſua prædicta (in the ſingular Number) cjecit cxpuli 
amovit. 

The Erro2 afligned was, that the Declaratian was il 
ko: Want of another Habendum, fo that the Gerdid is 
general; and tis incertain ta which Demiſe this ſingle 
: Habendum relates. | | 

— Curiam tis well engugh, reddendo ſinguls ſa- 


ans ds 


Layer verſus Hobbs 


r T &c. Herbam depaſcendo & ſolum & fundun 
bee 99 . carucis ſubvertend. & in ſolo fodiendo & cum terra ind: 
mages being under c 
405. uum inu % fuit, &c. 


1 Upon 


—— 
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— 


d. . b 2 


399, 400, 420. 


per Curiam, tho the Damages 
were under 40 s. D b d £5537 | 


Jones werſus Bow: | 


? PON a Trial at Bar in Ejetment. netto The 
Ji pas, if Sir Robert Carr was altualy married to; 1ſ@. 3hover = 
rn 
N . 211] 4 1 
The Defendant, by Way. ot Anticipation to the Eu n 
dence, which the Plaintiff was about ta give, moved the TemporaiCourrs 


Court, that aintiff ought not to be allowed to . 
a Pattiage between t cauſe there mag. a. —— fands in Þ 


in the Arches, upon a Suit bzought aga cauſa jacta- 


T3 


| 


1 
* 


a. 
FREE 


- 


Es 
K 


. 


tions Märitagit: t was decreed there was 
n6 Dafflags een them, bur jar Nez Were KER ON of. 
motyer,”-and that. they might marry leparately, which tt 


| ; th. - in T 
and this Sentence was now offered in Evidence 
Deftndanr's Coliſel, as a Bar to colic 


fromany Pjoof of the Patria 7 de could ſhew that . 
re n bj 1 1 b 
the. Court. were al of Opinion, that” 


Sentence, whilſt unrep was. £0 1 
all Pers pecevent, andthat-the Tempozal Countgmuſt - + 
JSK.,1' b&+ $$42:54 3. | I g "IT? 1 -: give ei 8 


RE - 
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FI give Credit to It until tt 4 
meer Spiritual Tonulance. 


"And Fereupon' the Plaintiff was nonſuſt. 


5 Chevely verſus Bond. Hill. 1 Will. & Mx 
| Fa. ere 


Ction on the Caſe on a Bill of Exchange bꝛaugbt 
— — gainff the Drawer; the Defendant pleaded, that the 
1 Cauſe of Aﬀion did not accrue et any Time within i: 
brought againſt the Bears ante exhibitionem Billz. 
Pe 141.8. The Plaintiff replied, that he and the Defendant ar 
« Davv. 78. p. 14 and were Merchants, and that this Bill of Exchange was 
upon an Account between them concerning Merchandilt; 
and farther, that the Defendant was beyond Sea, (vn 
in Barbadoes, fo all the Time after the Cauſe of Aion 
accrewed, until-Wch a Day when he returned, and that be 
commenced his Acton within two Pears after he returned 
to England. 
There was a frivolous Rejoinder and 
and thereupon a Demurrer; and in this Caſe it was a 
judged as followeth: 
a2: Jac. c. 16. Fut, dat Bilis of Exchange for Value received at 
1 not ſuch Matters ot Account as are intended by the er 
25 the tatute of Limitations. | 
(2.) That by the Erception in the Statute concerning 


4 Mol 104. 8. C. A 


#69, 270. | ts Accounts, no other Aﬀtons are excepted but 4. 
» 5d. 465- - tlons ot Acrounts. : 
 $e Cro. Cue. 334: (z.) That the Defendant's/being beyond Sea was 1 


— Extule, becauſe the Plaintiſf might have filed an Oziginal 
2 Saund. 124, Again Him, oz taken out a Latitat. See the Statute 46 
3 7 | | | 13 8 


e 


= 
= => as Su — 
227. 


in 1 Roll. Abr. 88. 
dalle 1 Cro. 314. | 


| Anno 2. and the Day of exhiditing this - 
[ 


Ratam 


mori 1. * 
Upon Not guilty pleaben the Defendant/ was- founy 
guilty, and now it was moved in Atreſ} of Jubgntent, 
that the Information was too general and  incertain; be- 
cauſe it did not alledge, that any particular Perſon; oz 
any' certaln Number of Cattle were feeciet nber within i Co. 380 
the Time laid in the Infannmtion, neither din ft 'mentt- * Leon 3b, 36 


2 


inion ; and per Holt ä — n 
mon ; per | 4 | 
n, a ſingle Offence ought to be laid and aſtertizin- 
every Extoztidit from-edery-particular Perfon 
is a ſeparate and diſtin Offence, aup therefore they ought 
not to be accumulated under a general Charge, aus tis done 
in this Caſe, becauſe each Offence require ſepatats 
and dining Pu accoiding ta che Quatztits 6f the cio. 418. 
Offence; and tis not poſſible tog the Cogrt to' proportion * 5: 5. 
erally lat. to it,” mes eis ingly s 
'Tls true all Informations of the Exchequet are 
9s this ia, but the Reaſon is, becauſe then aro fo; terra 


Judgment was arreſted. = y 


Vaughan verſus Lewis 


HIS wag a ſpetial Aman on the Caſe; brought a; to the Re- 
T gainſt the Defetidant Foz a falfe Return of 4 Mans = of * Mendon. 


nus, f02 admitting and ſwearing the Þliaintt# Balti — Fan 
New Radnor in Wales; In which the Piaintitt — — 
that the Borough of New Radnor mas an ancient Bupeugg ; 
Time out of Wind, and that be (the /Plaiatif) oh the 
Va . 


682 


— — . — N ˙ w ˙ I —_ GOO eee roo 


— 


| 
: 
| 
| 
{ 
} 
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the Cuſtom there uſed, choſen/Bailiff of the tat Vozougy 


| re | 8 then he ſets koꝛth the Mandamus direſted to the Bailiff, 


Aldermen and Burgeſſes of the ſaid Bozough, and avers, 


that the Dekendant was at that Time an, Alderman, and 
that it belonged: to him to ſwear the Plaintiff; but that 
he (the -Defendant), in nomine of the Balliff, Aldermen 
and Burgeſſes of the ſaiv Bozough, cauſed a falſe Return 
to be made thereto, (viz.) That the Plaintiff was- never 
clefted Balliff, ubi revera, &c. per quod, &c. | 
This: Cauſe was tried befoze, Holt Ch. Juſtice, at 
the Sittings in Middleſex, and at the Trial the follow 
— Dbjetions were made by the - Counſel fo2 the De. 
mne 3693.52 386 3 | 
(.) It appeared; by the Charter pzoduced, That this 
was no 'Bozough! Time out of Mind, as tis laid in the 
Declaration; -fo2 che Charter was granted by Queen El- 
zabeth, and they! were incoꝛpoꝛated thereby by the Name 
of Bailiff, Aldermen; and Burgeſſes, which was a nen 
Name then given; ſo that the Plalntiff cannot be cho 
— accozding to Cuftom Time out of Bind, as he hath 


Sed non allocatur; ſoꝛ the Charter recites, That this 
was an ancient Borough, and: fo2 ought appears the Char- 
ter is but a Confirmation, and not a Deſtruition of ther 
ancient'Cuſtoms. | 

(2.) The next Objeſtion was, That it appeared upon 
the Evidence, that the Plaintiff was choſen 29 7ber Ar- 


no 3. and not upon the firſt Day of October, as tis alledged 


in the Declaration; and tis laid, that he was elected & 
cundum conſuetudinem on the firſt Day of October, which 
is not ſo, becauſe the Cuſtom to chooſe, &c. is upon the 25 
Day of 7ber, and ſo the Plaintiff hath failed in the Cuſton, 
fo2 the Day is Parcel thereof. 

Sed non allocatur; becauſe the Day is not material, fo! 
that the Plaintiff hath pꝛoved himſelf to be choſen upon the 
cuſtomary Day, (viz.) 29 7ber; ſo the Day in the Decit 
ration is but Foꝛm, and being laid befoze the Action byougit 


tis well enough; but it had been otherwile, if the Plain 


tiff had laid the right Day in his Declaration, and had 
p2oved- himſelf choſen upon a wrong Day, fo2 there i 
would have fafled of the Cuſtom; but here he hath pꝛobed 
himſelf duely choſen befoze the Adlon bꝛought; ſo that thett 
is a Difference where the Eleffon is Wrong, but the Dor 
lald Right, and where the Eleffon is Right, and the Di! 
laid Wrong, 60 Ch 
I . 
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(3.) The next Objeckton was, (viz.) It was alledged, 
that the Defendant cauſed the falſe Return to be made in 
nomine of the Bailiff, Aldermen, &c. but the Defendant 

ved, that it was by Conſent of ſix other of the Cozpo2a- 
ion; therefoze the Acton ought tobe joint, and not ſeveral. 

Sed non allocatur ; becauſe he could not p2ove that this 
Conſent was in a legal Common Council, oz tat others 
of the Cozpozation were ſummoned thereto. | 

Then the Plaintiff was put to pꝛove that the Defendant 
cauſed the Return to be made, which he did in this Ban- 
ner, (viz.) be pzoved that the Defendant was perſonally 
ſerved with an Alias mandamus ; and that he told the Per- 
ſon who ſerved him with that Writ, that he would take 
Care a Return ſhould be made; and farther two Rules of 
Court were p2oduced, (viz.) one fo2 an Attachment againſt 
the Defendant fo2 not making a Return, and the other to 
diſcharge that Rule fox an Attachment upon Payment of 
Coſts, and appearing to the Acton, 8c. "+ 87 

Ind this was admitted to be good P2oof as to that 
Matter, and the Plaintiff had a Gerdick. | 

But there was the following Clauſe in this Charter, : Show. 258, 364. 

(viz.) That any-Officer- in futuro to be choſen, cc. non Om 197. 
diutius remanebit in officio, &c. quam infra” burgum præd 
vel libertat' & francheſias inde cum tota familia inhabitabit, 
&c. and it appearing, that the Plaintiff, when he was cho- 
ſen one of the Common Council, (out of which the Bat- 
lift muſt be choſen) was a Foreigaer, it was pzetended, that 
his Office of Common Council⸗Man was vold by this 
Clauſe, and ſo not qualified to be elected Ballitf. 

This Patter was reſerved and referred to the Opſnſon Not dwelling within 
of Holt Chief Juſtice, who declared his Opinſon was koz e i» = good 
the Plaintiff, and that this Clauſe was declaratozy of the Juan, but it doth not 
Common Law; and that the not inhabiting infra the Bo- denne his Office. 
rough, &c. was a good Cauſe to remove a Member; but | 
that it did not ipſo facto determine his Dffice without an 
atual Amoval; and mozeover, that the Defendant ought 
to have returned this ſpecial Matter, and not as he had 
done, (viz.) nunquam fuit electus. - iſ» 3A 0 


Jentreer verſus Jenkins. 


N an Atton of Treſpaſs, &c. the Defendant after full ese. 
Defence made, (viz.) Venit & defendit vim & injuriam & ii and matt 


g E.. 
quando, &c. pleaded that the Plaintiff was an Alien, &c. ——— 3 


And z Lev. 182,240,405. 


— 9 
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And apon a Demurrer to this Piea, it was held ill. ye. 
cauſe the Defendant; after he had made a full - 
the Mozuz quando, &c. cannot-plead in Diſabitity, that 
the Platntiff is an Alien bon, c&c. but that in ſuch Cate he 
ought ta go no farther in his -Defence than venit & defen, 
dit vim & injur' omitting Quando, deraufe hy that inn 
„ Ed 505 225 the Defentant path admitted, chat the Plajntilf bath 8 Co 
des Bebe. , pacity to ſue; and to pzove cbis Wetter, the Caſey in th 
Raſt. Ent. 252-b. * Mürgin were cite. Fr 59 rag 


250 


Bridges verſus Horner. 


In Treſpaſs with a * j 'Reſpaſs, &c. upon Not guilty pleaded, there was a 
Continuando, where Cerdi# fo2 the Plaintiff; and it was 
Anz p. 66 Teſt of Judgment, that the Dectaration was ili; fox 
Comb. 193. 8. C. 02 erefting and continuing 300 Perches or Stone Wai 
* Danv. 460. P. 12- on; the Söll of the Plaintiff, 2 April Anno 2 W. & M, 
tratigreſſion præd quoad continuation muri præcd a 20 de 
Februarii Anno primo W. & M. uſq; diem exhibition Bl. 
Iz continuundo, ſq that the Continuance is lald (oz on: 
ear .befaze the Commencement of the Treſpaſs, and in 
tire Damages being given, all is voſd, : 
Sed don allocatur; fo2 this Continuando being fo; i 
Time befozethe Commencement of the Treſpaſs, is ſenſes 
and vold, and it cannot be intended, that any Damages 
were given fo2 that Matter, which in ft ſelf is void; 
therefoze the Plaintif had Judgment. 


The Corporation of Plymouth verſus Collings 

Seda F YEBT foza Penaityof twenty Pounds, baought by th 

ſn Date hra cons | Coppozjation qui tam, — a pate At of Pa 

ſhall have C. flament concerning the New River Water brought to Ply 

? He 13 mouth; the Autan was bzought againt> Collings fo2 diver 
Co. Car. 5 59. ing the Water-courſe contrary to the Statute. 

15. Upon Nil debet pleaded, the Plaintiffs had a Cerdit u 

163, 164. the Aſiſes; and the Queftfon now was, Clhether the! 

374 ſhould have Caſts upon a Recovery on this new and penn 

4 '*- Statute; and after Delſberation it was held per totam Cu 

„mm, the Plaintiffs ſhall babe Coſts, becanſ here was i 

. in Penalty given to certain Perſons, and fo 


2 Dany, 
In Debt 


928 
775 


Err 
> 


» HEE — 
Fel: 
5155 

8 
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* 
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Rule fo2 Coſts; but tis otherwiſe where the Penalty is 
incertain, 02 where tis giuen ta a common Infozmer, and 
ſo it was adjudged upon a Recovery on a puvate Ack of 
Parliament between the Cozpozation of Cutlers and Ruſ- * Mk. 5 Willi, 
lin, that the Plaintiffs ſhould have Cofts, becauſe the Pe- Stun 363, 30 
nalty was given-to-a-certain Perſon 


but Comb. 224. 
nge even £0 an Im. ; but tis otherwiſe. 4 
Pert verſus Inhabitants of Wingfeild. 


PON a Certiorari to remove an Ozder of Seſſſons, Whether the Juſtices 
the Caſe appeared to be thus, (viz.) A: B. wag >", Power. per 
bound Apprentice to T. S. attozding to the Statute, who we Executor of bi 
died within the Term, and having made his Laſt Till, Mater. 
did thereby conſtitute Pett to be his Executor, who refuſed * e 
to receive this Appzentice, and thereupon the Seſſions 
made an Oper upon Pett, to take and receive the Appzen- 
tice, and to maintain him fo2 the Reſidue of the Term. 

The Queſtion was, Whether the Juſtices of Peace : $i. 2:6. 
have any ſuch Power as to compel an Executor to pzovide _ 76. 
fo2 the Apprentice of his Teſtator, when it doth not appear „ 
that he had Aſſets, and in Caſe of an Ozder (as this is) the Rum 65, 67. 
Executoz hath no Remedy, but if it had been in the Caſe 3 fiel. , 6, 
of Covenant, there the Executo2 might have pleaded Plene N 
adminiſtravit, and ſo helped hiniſelf. 

And the Court inclined againſt the Power of the Ju- 
ſtices; ſed adjournatur, | | 


The King verſus Rogers. 


OO befoze a Juſtice of Peace upon the Statute pen « Coovidicn 
4 againſt Dcer-ſtealing, removed into B. R. by Certio- f. Peer-ialing, the 
rari, and confirmed by the Court; and now it was moved Fai. 
fo! Execution againſt Rogers upon this Convition, and he 3 Dine. 305- p 6. 
had it by a Fieri facias ; and if the Sheriff ſhould return 

Nulla Bona, then a Capias againſt the Body; quod nota; 

and ſee the Statute 13 Car. 2. cap. 10. 


h 
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148 


72 


* v4 7 \ 
11 * » # * 4 "> 
4 F 12 ay vert | 
l . 4 z 


Where an Exception f \Ovenant againſt tbe Aſgnee: of the: Leſſee 

ea oy ping, Indenture, by which the Platntiff- demiſed 82285 

_ 0 ee e ſuch 

Salk 1 a Room) with free Liberty of Paſſage, Ingreſs, Egreſs 

2 Danv. 52. = * and Regreſs, thzo' ſuch other Rooms of the demiſed Pu. 
miſſes, unto the Room excepted, &e. | 

The Leſſee aſſigned the Pzemiſſes, 8c. and the auge 

_ ftopp'dithe Paſſage, & c. and this was afligned fo2 Brach 

5 : * . 

2 Cro. $22, nd alter ment was totam 

- brown '591®% that this Erteption amaunten to a Reſervation, it being i 

„ * 92 Paſſage. created, and not in eſſe belege, (viz.) a Wa) 

z 179. aflage. ND 

os. Now upon a Reſervation an A#ion of Covenant wil 
lie, ag where Rent is reſerved Covenant will lie upon 

e the Clozws-of Reſervation, without any experts re 

Moor 2 | Cobenant. Ang | 

| K Feen nn od Judgment. 


Charkakt 48: Derby. Hill, un & Mu 
1 or. a 


e nod_the | RROR of a Judgment in C. B. in an * 
| wherein the Plaintiff declared ag Adminiſtrator to 
T. S. and ſets kfozth, that the Defendant lndebitatus fut 
cidem (the Plaintif-/in'fo. much Boney, by him (the Dt 
kendant) received to the Plaint{f's Uſe as Adminiſtrato! 
Se- gf T. S. and/objeted, that the Pꝛomiſe muas ili laid. 
3 Sed wo ey: fo the Judgment was affirmed. 


(x $6.2.8.7 
n . Fi] 
, ” r 
9 = 


| — ue _ Blandford. 


of a Member of Par- Return of Sir Robert Rapier to be a Burgeſs fo? that Place 
3 8. C Whereas Mr, Trenchard was duly elefed to ſerve in Pat 
PAS 2 | | A 
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"The Adlon was bꝛougbt in B. R. by Bill, by a common 5 Mod. 619 
Informer qui tam, &c. fo the Penalty of 40 l. after the 


Time given by the Statute to the Party choſen, and not 
returned, was elapſed, 1458 4 | 
And at the Trial at the Niſi prius, a Caſe was made and 
fated fo2 the Opinion of the Court of B. R. by which it 
appeared, that this Return was made 3 March anno 2 
Wills. and that the Pill was not filed within a Pear after 
the Return; but that the Latitar, 'which was the Pꝛoteſs 
on which the Defendant appeared, was ſued out within the 
Pear after the Dffence committed; and hereupon two Que- 
{tions were made. ; 4 
(1,) If this Informer, to whom all the Penalty is given 
by the ſaid Statute 23 H. 6. Is ſuch an Infonner as is in- 


tended by the Statute * 31 Eliz. which reftrains Infozmerg * 31 El ap. 5. 


to erhibit their Ations within a certain Time, (viz.) Where 
the Penalty is given to the King, then it muſt be bzought 
within two Years; and if to the Ring and Party, then it 
muſt. be bzought within one Year after. the Offence com- 


(2) Tf he hould be taken to be an\Jnfozmer within the 
Statute 31 Eliz. then whether the Suing out a Latitar 
within the Year fg a ſufficient Commencement of the Aﬀſon 
within the Peauing and Pyoviſo of that Statute. 


of Opinion, that this was Caſus omiſſus out of the Statute 


31 Eliz. becauſe here the Penalty was given neither to the 


Ela but here by the Statute 23 H. 6. there is a Penalty 
 qol. given to the King, as well as 40 l. to the Party 
dreved; tis true, they are ſeparate, but that makes no 
oreat Difference from a joint Penalty to the King and to 
the Party; fo2 upon this Statute of 23 H. 6. the Party 
might; have bzought his Acton qui tam, &c. for 804. and 


the King Gould have a but Judges 
doubted of that Matter. * | EIN 


4s to the 2d Queſtion, thzee Aunges helk clearly, that 
the Suing out a Latirat Within the Year, was a ſufficient 

Commencement ol nit ko 
Time, 


And as to the firſt Queſtion, Juſtice G. Eyre wag clear co. 336. 


Terth. 


234 
__ Time, betaule the itat | 
Noy 71. may ve.tontinued-on Reco as an og al Writ, &c. and 
11 Rep. 65-b ft hath been ang ſtat 
Go. H 138: the Time, is ſufficient to p2event_the-Ancurring-0f th 
1 Sid. 53, 60. * 
Statute of Limitations. 
Sed oy Holt Chief 
given by a Statute, 2 which the 
dꝛought an ation of Debt by Dil 
cauſe the Statute give the Action 
| a Civil 
4 Mod. 76. 8. C. 


3 Lev. 193 
Cro. Jac. 312, 544- 
Cro. Car. 219- 
1 Inſt. 125 
Sid. 226. 
Hutt. 105 · 
1 Rep. 312. 
Mo. 695. 

2 Cro. 239. 


2 Vent. 249, 253» 


ding 18 1. per 
ſecond 
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{62 Leven Pears, from 
Annum Rent, pa 
Deikiſe de al. nefſuag) 
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2. the Lord Wotton Demiſed to Harris one Piece oz | 


of Land, together with an ancient Peſſuage and 
eon, being in Hampſted prædict in 


p 


15 


Z 
3 


miſſes in the Declaratſon are Parcel, — 
1 41 Pears, (the Lord Wotton adtunc & ibidem ha- 
poteſtatem — to make the ſald De⸗ 


1 
S 


S 


171211 
Ei 
215 
: 
© 
-F 
145 
S 


Ee og no nem, 


were as follow : 


HE Plaintiff brought an an Aion on 
T niſtrator, and declared on * ſeheralÞ 


1 to be made a the Jnteſtate — 
— between Air! 44" re. 
of Patters 1 e * 


2— — — 


+ 
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1 Roll. Abr. 29. The Defendant after an Imparlante pleaded a ftivoiong 
os. 212. 250. Plen in Abatement, and thereupon the Plaſhtiff vemueety, 


Cro. Jac. 330. And upon weniry the C aute, the Court DINCio abate 
rn. v2 that it ee Denen tt ſe 

2 Lev. 27. | | 

2 Salk. 423. > ISLES Y 


oute — Pitt. Trin. 4 Willi. 


. 263: * C. * 18 againſt five Defendants, and likewiſe againg 
— Pitt, and the Plaintiff recovered 1500 l. Damages, 
Chamber was abared the, Dofendants Within the Year bzought a Writ of Erto) 
by the 1a di hg in the Exchequer-Chamber, which depended there almoſtthi 
A Zenittitr muſt be Pears, and within that Time theee of the Plaintiffs in Er; 
entered, ocherwiſeth 02 died, ſo that the M xit of Erroz was abated; and there 

. upon the Plaintiff Howard inmeviately took out a 1 


1251 


1 


IE 
FH. 


1 


V this (t appears, that the Plaintiff ought to ſur 
out a Scire facias to revive this Judgment befoze de tan 
tanke vut any Exerution thereon, berauſe he hath ſhemn that 
. was obtained almoſt three Vears lincr. 
be, #w% uk iv (2.) The Ca. 1s, ought to be joint againit all fi Drier 
Nin e dans, betauſe the Judgment is joint, oz at leaſt a 80 f 
Sid. 351. ought to be ſued againſt the Survivors. 


» Lak 505. Ni. . 47 3 Cro. 367. 'Thef. Brev. 18. Brownl. Jud. Writs, 11. 


mts Oe ef That no Execution can go out. of this Court, ir 
an there is no Remittitur entered on Reco2d; and untl 
nch Remittitur is entered, the Recoꝛd remains in the kr. 
chequer-Chamber, notwithſtanding the Abatement of th 
of Exroz, and. by Conſequence this Execution 
without Warrant,” fo? there is no Reco2d of any . 
now remaining in this Court. 


= Fo Wm > +» 


1 
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On the other Side it was ſaid there was no Occalion of nu. 
entring a Remittitur, becauſe the Writ of Erroz being a- 
dated by the Death of thzee of the Plaintiffs in Erroz, there 
was nothing of that Matter remaining in the Exchequer - 2 144. 
Chamber ; and that there is a Difference in the Pace 
where ſuch a Writ of Erro2 is diſcontinued, and where 
'tig abated by Death; fo? in the firſt Caſe tis uſual ta enter 
a Remittitur, betauſe the Diſeontinuance: is Matter which 
ars to the Court of Erchequer-Chamber; but the 
of the Parties voth not, and therefoze in ſuch Caſe, 
that Court will not enter any Remittitur upon their Re- 
tom; and this was compared to a Writ of Erroz in Par- 
llament, which by the Difſolution thereof is abaten; and * Hob. 6s. 
this Court map proceed to Execution afterwards without 10. J %, 
1 emittitur. I Roll. 19. 
adjudged that the Execution in this Caſe may be taken Moor — 


out without any Sci. fa. to revive the Judgment, becauſe the 4 1 


Defendants had continued the Suit by bzinging a Writ of 22, 
Error, and the Pant was within the Pear after che l. 
batement of the CUlrit of Erroz, and as to that Batter + Ie 16. b. 
the Caſes in the T Margin were cited. 2 899. 
Thet tis neceſſary a Remittitur ſhould be entered tu wat -; Cr. 364. 

rant the Execution from B. R. and a'Day was given to 147. 
rhe Plaintiff to procure it to be entered; for if it appeared bus. 5. 
in the Recozd, that a Remittitur was entered, the Court 

would not examine into the Time of its Entry; Quod 


nota. 
At another Day the Plaintiff infozmed the Court that be 
could not pꝛocute the Clerk of the Errozs to enter a Re- 
mittitur, and therefoze it was moved, that tho' the Execy- 
tion is erroneous, pet that the Court would not ſuperſede 
it, but put the Defendant to hls new Writ of Erroz, as 
oh; Rep. 9 1 — 1 
1 4" 4 Remi | 
muſt ſue out a Sci. fa. Adjournatur 8 11 


Frederick verſus Gosfright. Trin. 4 W. & M. 
Dur upon a Bond of a Thouſand Pounds, condi. S en # 2 
tioned to pay -Five hundzed Pounds on the 10th debate, 


Day of March 1684. he gave it in Satif- 
n 
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The Defendant pleaded in Bar, That poſt confectionem 
ſcripti obligatorii prædict & ante prædictum decimum diem 
Martii in conditione prædict Hooker ſcil't -20 die 
bris, &c. ipſe idem (the Defendant) ſolvit eidem (the 
Plaintiff) 100 l. in ee ſatisfactionis denariorum prad' in 
conditione prædicta ſpecificat' & idem (the Plaintiff) ad. 
tune & ibidem habuit & acceptavit de & ab eodem (the De. 
kendant) diverſa mercimonia & merchandiſas per ipſum (the 
Defendant) pro eodem (the Plaintitf) ante tempus illud 
empt. & proviſ. in plena ſatisfactione & exoneratione reſidu 
denariorum prædict. 41 | 
See Pine's Caſe, 22 — to this Plea it was adjudged 
5. ooh: ill, the Defendant did not plead, that he gave the 
| 77- P:923- Wares in full Satisfaction, but only that the Plaintift accert- 
ed them in full Satisfation, which cannot be, unleſs the 
Defendant gave them fo; that Purpoſe.” _ a 


Rot. 208. 


The Union ef TPoN a Declaration in a Prohibition, and a Demur- 
„ ter thereunto, the Caſe appearen to be thus: 
dation of the Tithes, ſſ. Chat the Pariſh Churches of St. Maurice and St. Ma- 
bur che Boundaries ry Kalehdar in the City of Wincheſter wete -unjted cor 
1 currentibus hiis, &c. by the Statute 17 Car. 2. cap. 3. and 
the Church of St. Maurice appointed to be the p2eſentative 
Church; afterwards the Pariſh-Church of St. Mary Kalen- 
dar was demoliſhed, and Þouſes built on the G2ound where 
that Church ſtood. . 1 
The Plaintiff Felldown was an Inhabitant within the 
Limits of the old Pariſh” of St. Mary Kalendar, and not 
Skin. 588.616, within the Limits of the Pariſh of St. Maurice; and nov 
Comb. 132, 145 "the Mueſtion was upon a Libel-erhibited againff Felldown 
in the Conſiſtozy Court of Wincheſter, foz refuſing to 
contribute to the Repairs of the Church of St. Maurice; 
and upon a Demurrer to a Declaration on a Prohibition, 
Whether this Union of Churches was ſuch an Union of 


Felldown verſus Beale. Paſch. 4 Willi BR 


the Pariſhes, ſo as to make thoſe who were Jnhabitants 
within the Limits of Sr. Mary Kalendar, and without tht 
old Bounds of St. Maurice, chargeable and contributo! 
to the Repairs of the Church of St. Maurice. 
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And it was argued fo: the Flaintiff, that an Union of 
Churches intended no moe at Common Law than a Con- 
ſolidation of the Lithes, but that the Bounds thereof con- 42 £4: 3- 8. 
tinued diſtin> as befoze the Union; fo2 an Union (8 al- 5 Ed. 1. 2. 
ways with Reſpet to and fo2 the Benefit of the Parſon, and Hob. 67. 
not to confound the Oiftinition of Pariſhes, but that they ZZ" 559. .. 
fhall remain ſeparate to all Purpoſes, notwithſtanding Lach 89. 
the Anion; and beſides, tis p2ovided by the ſad Statute ? N. 39. 

17 Car. 2. that the Parſches Wall remain ſeparate. 9 

But on the other Side it was argued, that this was a 
different Caſe from that in Hob. 67. fo2 that was where 
both Churches were in Being, and ſo remained after the 
Union; but here one Church was demoliſhed and gone, ſo 
that if the Plaintiff ſhould not be contributozy ts the Re- 
pairs of the Church of St. Maurice, where he hath all Pa- 
rothial Pxlvileges, (viz.) a Seat in Nave Eceleſiæ, Chriſt- 
ning, Burial, &c. he will be diſcharged from a Contribu- 
tion to the Repairs of any Church whatſoever; and t tis + 32 H. 6. 22 
unreaſonable that he ſhould have the Benefit of the Church fn 6 
« with the reſt of the Parſſhioners, and at 

arge. 

And therefoze the Pꝛobiſo in the Statute 17 Car. 2. muſt 
be intended to extend only to ſuch Caſes where both 
Churches remain and are in Being after the Union; and 
if ſo, then tis not reaſonable that the Pariſhioners of one 
Church ſhonld contribute to the Repaſrs of the other 
—— — they are chargeable to the Repairs of their 
0 urch. 

But the. Court inclined to continue the P2ohibition fo2 
the Reaſons ſupra. | 


The King verſus Inhabitants of Hermitage & al. jt. 195 © 


1 at Bar in B. R. Hill. 3 W. & M. the Caſe 
a8: 

fl. A Diſtringas and Jnquiſition was returned at the P20- Where a Preſeripeion 
ſecution of one Micoe, upon the Statute ot Weſtm: for ja. Pres. and the 
throwing down Incloſures noctanter; and by the Inquiſi- 
tion it was found, that 100 Perches of Hedge, 100 Perches Cro. Car. 280, 439, 
of Pale, 10 Stiles, and 20 Gates of the Jncloſure of 300 550. 5 
Acres of Land, dailen Hermitage Common in Dorſetſhire, | Nied. 36. 
were deſtroyed, and that Micoe the Pꝛoſecutoꝭ had a Cerm Keb. 663. 
fo2 Pears therein, and was thereby damnified 3601. and: 1, 127: f ge 

farther, Pleading and Ifue. 
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karther, that the Uillages of Hermitage, Holneſt, Hilvil, 

Hartley, Mintern Magna and Midlemarſh were the Vils 
Thbekeupon the Inhabitants of theſe Uillages: appeared 

an pleaded thus: | alto N 

( The Gill of Holneſt pleaded, that A. and B. the 
SOServants of.the Pzoſecutoz, committed-this Fatt ſecretly, 

and with the Pzivity and Colluſion of their aſter the 

P * Pzoſecutoz, and traverſed, that Maletactores ignoti did it 
S prout in the Inquiſition, and Jſue was taken upon this 

Traverſe. s | | 

(.) The Inhabitants of Hermitage -pleaded, that the 

Mano ot Fordington in Dorſetſhire is Parcel of the De, 

meſnes of the Dutchy of Cornwall, and that the King, 

&c. was ſeiſed of that Bano2 in Fee, as Parcel of the 

' ſaid-Dutchy, and that Hermitage Common in qua, &c. was 

Parcel of the ſaid-Panoz; and that all the Tenants of 

gan Tenements/held-of the ſaid Wanoz, lying in the All 

book Hermitage; hate Time out of Bind had Common of 

Patture fo2 all their Cattle-levant and couchant, &e. at 

all Times of the Pear, in Hermitage Common, - and that 

the Pꝛoſecutoꝛ de fon tort had inclaſen it, ſo as they could 

not enter; &c. and had not left them ſufficient Common; 

and Iſſue was taken upon this Preſcription modo & forms, 


(3.) The: Inhabitants of ; Hilvill ann Hartley join in 
their Plea, which was much the ſame as pleaded by Hol- 
neſt, and Iſſue thereon, ut ſupra. | 
| (+) The Inhabitants of Mintern and Midlemarſh like- 
wile join in thelr Plea, that the akozeſald A. and B. the 
Servants of the Pzoſecuto2, did the Fat, and that an In. 
- dikment was pꝛekerted againſt them at the Quarter - Oel 
lions, within a Pear after it was done, which Jndiiment 
was found, and that the P2zoſecuto2 had Notice of it. 
To this Plea there was a Demurrer. | 
(5.) Then they all join and plead, that the Damages 
-  fouid/ by the Inquiſition are unreatonable and exceſſive, 
and that Micoe the Pzoſecutoz did not ſuſtaln Damages u 
ea e quinq; libras & de hoc pon. ic ſuper pi 
_ rriam, | 3085 7 | 
And upon Euſdence at the Bar, theſe Things appeared. 
Frirſt, That all the Tenements in Hermitage, unte 
©. - which the Common ot Paſture was claimed, were hereto 
- ©. ' foxe. Parcel of the Abbey of Sarum, and that by * 
x 77911 


— a 5 — a — — TTTLIEEEE — 
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lytic Abbey. the fame: came dn k 8, befogze the 

ltjon, of 19: ſo that the Duchy of Cornwall was Übe 

wiſe at the ſame. Tims in the Poſſeſſion: of E. 8. far Want 

of a Duke of Cornwall ; and hereby an Unity of Paſſedſion 

both Cenements to which the Common of Paſtute 


and alſo of- Hermitage Common, the Place 
ommon o - Paſture was ta de hay, was at 
FFF 

t likewiſe appeared, that the Tenements in Her- 
n to the ſeveral Tenants after the Uni- 
poſſeſſion; and hereupon the Counſel fo2 the ys 
inſifed, that by this Unity the Prefcription was de- 


1 


„ 


* 


— 


— | . 


and the Common of Paſture- quite extinQ' 
after much Debate it was unanfmouſiy reſolver per 
. Tuſtice and the whole Couet, that this was not 
ty. of Poſſeflion as would 


1 l 


215 


S 


veſtrop the Prefcri 
King H. 8. had an Eftate in Fee 
d allo; in the Lands in que, pet 
able an Eſtate in one as he had 
xality. of the Eſtates differed, begauſe in 
noz of Fordington which was Partei of | the Duc 
in qua, &. 


wall, and in 1 Common — — 
Parcel of that Manz, King H. 8. ouly a Fee 
9 4 the Birth of a; Duke of Corawall, ts 


S 
z 


2 
8 


7 
F 
= 


r 


SS 


I 


only ercepted fo2 a certain Time). 

Ind upon this it was reſolved by the Court, that they 
had failed in their Pyeſcription, and that the Evidence 
would not maintain the Plea, fo2 that was foz Common 
fo? all Cattle, &c. at all Times in the Year, when by the 
Chldence it appears, that Sheep were excepted fog ſome 
Time in the Pear; therefoze the Pzeſcription ought to 
have been ſpecially pleaded, _ this Exception. 

I 


- 
— Sig, — — 
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| ches of Hedge and Fence, and 9 Gates, and 
| 1 1722 ed and pulled down, tho the Wen in 


down. 
' becauſe the Defendant had not traverſed the Number, and 
ſight in the Pleader. - 


the P2oſecutoz, becauſe the Defendant had fafled in 
Pꝛelcription fo Common, which was the pzincipal Bat. 


and thereupon a Writ went out againſt them to levy the 
paid the Jury 651. who came up from Dorſetſhire in very 


Sides by Conſent. 


It allo appeared upon the Evidence, that no moze ther 


found 100 and 20 Gates, and 10 Stiles pulled 


But per Curiam, this Batter cannot be. inquired into, 
ſo that was not in Iſſue ; quod nota ; fo it was an Over 


Upon the whole Matter the Jury gave their Uerdic 


fo 
his 
ter relied on, and 20 l. Damages againft the Defendants, 


Fences, and to repair, 8c. 
But this Uervit was moze beneficial to the Defendants 
than if it had been found fo2 them, becauſe the P2oſeruto) 


bad CUeather, and the Repairs which the Defendants 
were to make good would not amount to 101: and dy a 
Rule of Court'Nif prius Cofts were to be paid by both 


Quere, It any Coſts ought to be paſd by the Deen. 
dants in this ſpecial Caſe, fo2 the Statute of Weſtnynſter 
doth not mention any Coſts, and this is upon Traverſe 
of Inquiſitions: This Point was ſtarted and moved to 
the Court, but no Reſolution thereon, becauſe the Court 
held, that the Parties were concluded by the afozeſaſd 
Rule made by Conſent. | 15 
é 34% BO E 59371). * 
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% 
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ol 1955 6 


win & Mare, 3 


p e l - | ' 


Ab he Porter: Hin. Nm & BR. 
A 2985 *' 


ludgmen in e 
oleadec in R that the Tranerts of FS ood: 


taken was in a Stranger, and nüt Il ide 


Es this Plex 


* 
H 


11 
4 
: 


it Err 
to have been pleaded in * 
the Judgment was there — 
good. 2 Roll. 64- 


02 abjettzy, that the Juvg- *** 550 
— 7 and naught, 


q 
(2.) Exception, was cen the Nantes was 
ud dete, fo? it was only, that querens lit in peri 
= when (tought 16. bs, quod queren '&* plegii ſui de 
{int in miſericordia. | 


Ling, for the Plaintiff's Amerciament, cas bee Gd 4 Ia 
274 WW 22 357˙ . 564, 370. Co. Eat. 58, $91» 595- 


(3-) Exception, That this Plea of Property in 
ger is a Plea In Abatement, and. mn Li 


: — 
12 


1 


Srat 


at leaſt + 
if 


— — _ — 2 — —— * - wo - ů — erp” 
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if i gow in Bar, the Defendant ſhould have made an Ap 
* habend", which he _ not done, and foz this 
® 3 Rell Abr. 433. dhe * in an. were ci * Keg 
rception, Jt erke pon the Recozd, 
1 4 plaint was levied befoze- the Taking the EK — 
3 H. 6. 3. therefoze the Judgment ought to have been againſt the 
0 k. 6 3. Plaintit 


uia 
| rate e dec: 


querela inlußcien — Lege, and not * Pla 
0m e 


"the 
ronequs ; and therefoze the Court would have reverſed it, 
but that ſuch Reverſal would be no Advantage to the 


Plaintiff, becauſc, upon us 
ment, thiyContt antfe nb Mn "pzoper 28 
2 t to have given below, which is, that the. Nlaint 


ſhall 
and tha fendant.have a Return of the 
= this becauſe it appears, that the Plaint was — 
befoze the Plaintiff had any Cauſe of Action. 


| 4a by of (ecoud Exception the Court did not take a 
we as to the 1225 hat the ple 
was well pleaded in N Mean — 


125 5 1. C. a Mes adjudged n e an Neri ws 
_ TR 


ks be pc, emo not 6 
þ Pier” if” Proj 


FP: 0 2 oe Pn at Bar, Thi q 
E Property in r 
| there he ot hat NF ATOFE pro Reon ben 
1 © T J 8 wu dend dodo Tak 
Return, ance tj Plot hath no Property. 
"Md" rhe. Ditlxence is where the Otea gory to the der 
Na of the Wil as here, and where. tis only collateral 
atter; in auter lieu, fo! un r be 


280 e in Nature of an Jvotyzy pro Retorn' habend, + 
2 Roll. Rep. 64 2 7 in Won Lees 
| th # may de. tre, y may de tron. 
See the Form of The Judgment ty ras rev eberſe „and a & 
ſuch + Judgment in ment given, (72) Thar the Plaint ſhould abate, and that the 
Defendant thould have a Return, 8c. Quod nota. 
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| Gree: verſus Oliver. 4 W. & M. 


HIS was an Ejectment tried befdze Holt Ch. ſuſtice, where the Heir w=+ 
at the Kanes in Een upon the Deniſe of Anthony ed en Fond of bs 
Mapowder, und upon the Evidence the Cale was as fal. 


loweth: fag 3:39 X. | 
fl. Iſaac Burch the Father died ſeiſed-in Fee ot the Lands 

now in Queſtion, after whoſe Death Anth. Mapowder, the 

Ll of the Plaintiff, filed an oziginal Writ upon a Boi 

of $60 1. Inde Burch his Son and Heir, und ha 

Judgment therrun in Trin. Term 2 Jab. 2. by Default; 

and thereupon a general Elegit iſſued againſt all the Lands 

and Tenements of Iſaac Burch the Son and Heir, by whith 

a Pviety of all his Lands in general were ertended and 

delivered to Mapowder, which was his Title. 5 - 
The Title of the Defenvant was lihewife by a Judgment 

obtain) upon a Bill fled In R R. in Hill, Term 1 & 2 Jac, 

2. which was precedent to the Jadgment of the Lefſo2 of the 

Plaintiff, and this was upon a Bond fo2 1001; to whith 

the Heir pleaded Riens per deſcent præter the Lands in 

Queſtion ; and thereupon Oliver the now Dekendant took 

his ſpecial Judgnrent again the Aﬀets confeffey by the 

beie; but this was ſubſequent to 282 

(via.) in Trinity-Term ann. 3 Jac- 2. f . the not 

Defendant Oliver had an Extendi facias the whole 

Lands in Queſtion, and was put in Poſſeſſion of the whole 
the Sheriff. | | 

and upon this Evidence the Queſtion was: 

If — — againſt aft Heir upon Aſſets confeſſed 

ands from the Time of the Judgment gf- 
only, or elle ſhall refacte to the Cime of: the ongtnat 


T3 


Ind per Holt Cx. Juſtice, This ſpecial Judgment * 1 Mod. 253. net 
Aﬀers only thall — Relation e bites from =* 
of the Filing che oziginal Writ 62 Bt, 
the Filing a Bin in B. R. was os effettnal fo? this 
rpole as an original Writ; therefore the Defendant li- 
ders Bill being precedent to the Judgihent-of Mapowdet 
(Lefſo2 of the Platntitt) his Title muſt have the Precedency, 


(0! Mapoder cauld give no Account of the Time of fi- 
ling his Oziginal, 


Sut admitting Mapowder's original Writ was atually 
died befoze Oliver the Defendant's Bill, yet his (the 5 
dant's 


* 
2 * 
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dant's) Title will be good againſt Mapowder, becauſe th. 
udgment under which he (Mapowder) claims, is a general 
Fodement againſt the Heir; andthe Execution a general 
and common Execution by Elegit, and not againſt the 

Aſſets only by wap of: Extent. 
by ty 


And ſuch a general Judgment will un henne 
of Relation to the Oziginal, but binds Ay ih in common 
Caſes from the Time of the Judgment den. 3 We! 
_  The-Plaintiff was Londa 1 2005 
Holman verſus Exton. Fron es, my" 
4 W. & M. coram Holt Chief fafia. 


IN Ejeftment the Caſe was us: 1 820 
— yok L John Gifford was ſeiſed in Fee ot 
can be made that be bat 15 made — Leaſe in — — Lewis Ds 

ive, be yells fo; 99 Pears, to commence after — 0 
l ac. other ſooner Determination of the: Eftates-of John Ds 
e 525. vells the Father, and John Davells the Son, who had 
1 le en. Leaſe in Poſſeſion for 99 Vears, if they 02 either of then 
Dett. 60. ſo long lived. - 

" The Plaintiff poſitively p2oved the Death of John 
vells the Son ; but as to the Father, the P2oof was, 
he had been reputed dead, and no Body had heard of 
him fo2- 15 Pears laſt paſt. 

And upon an Dbjeftton, that this laſt-P2oof was 
ficient, it was held, clearly by Holt Ch. Juſtice, upon the 

® 19 Car, 2. cap. 6. Boro of the * Statute, by which tis enatted, _ 
any Perſons, for whoſe Lives Eſtates are granted, "abſent 

themſelves ſeven Years together, and no evident Proof be 

made of their Lives in any Action commenced by the Leſſors 

or Reverſioners for Recovery of the Tenements, they ſhall 

be accounted as dead, that t this Caſe is within that Sta 

. .- , tute, becauſe Lewis Davells the Leſſo2 of the Plaintiff 

a Term in Reverſion in the Lanvs, and fo was a 

ſioner within the very Letter of the Statute; and he hell 

that a Remainder Man was within the Equity of that Lav. 

Wherefoze in the pꝛeſent Caſe, the Defendant being 

not able to p2ove that John Davells the Father was ale 
at any Time within ſeven Pears lat paſt, 
The Plaintiff had a Uerdif#. | 
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Term. Sanct. Mich. 


Anno 4 Willi, & Marie, in B. R. 


Hilman & Ur verſus Hore. Trin. 4 Will. & 
Mar. in B. R. Rot. 


EBT for Rent, in which the Plaintiff declared 
upon a Leaſe by Indenture made between the 


Day of January Anno 36 Car. 2. Habendum oz 8 


koꝛty Pears to commence from the 3d Day of May next 
befoze the Date, &c. rendzing Rent, by Girtue of which 
Leaſe the Defendant entered and was poſſeſſed, Sc. and 
fo2 fix Years Rent in arrear this Ation was now bzought. 

The Defendant pleaded in Bar, that befoze the Baking 
the Leaſe in the Declaration ſet fozth, the Plaintiffs (be- 
ing poſſeſſed of the Pꝛemiſſes fo2: a Term of ninety-nine 
Pears) made a Leaſe thereof by Indenture, (viz.) 3 Maii 
35 Car. 2. unto one William Northmore fo fozty Pears, to 
commence pꝛeſentlp, by Uirtue of which Leaſe the ſaid 
Northmore, (befoze any Rent became due on the Leaſe, in 
the Decloration ſet fo2th,” (viz.) 1 die Maii Anno 36 Car: 
2.) entered, and was poſſeſſed, and alledged in Fact, that the 
ſaid Leaſe made to Northmore was fill in Being, and not 


determined, by Reaſon whereof ſhe (the Defendant) food 
liable to the Aﬀton of Northmore, fo2 all the Iſſues and 
Profits of the Pꝛemiſſes by her had and received. 

— 8 a general Demurrer to this Plea, the Que- 


Whether 


Where the Party ſhall 
be eſtopped, where 
not. 


Plaintiff and the Defendant, upon the 29th Salk. 275. 8. C. 


Co. 54- 
36 37. 


* —⁵ — —— Ef 
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Uhether the Defendant was eſtopped by the Indenture 
to plead this Plea; and it was inſiſted fo2 her, that ge 
was not eſtopped, becauſe it appeared on Recozd that an 
Intereſt did paſs to her by this Indenture from the Plain. 
tiffs, (viz.) a good Leaſe in Reverſion fog one Pear, after 
thirty-nine Years (which was the Reſidue of Northmor:'s 


Term) determined : pork. is e 
a Skeet perate tuo ;ſeveral (72), by: 
: ling x, [+ A eiae; hi chat ian 
i Inſt. ,b, Intereſt paſſes by the Deed, the Eſtoppel is taken away; 


= 2 — Eren d fo2 this Purpoſe the Caſes in the Margin were cited. 
os es Cutiam, The 'Defendant is 2 to plead the 
Matters ſupra; aud thete is te where the Jaden. 


ture immediately paſſeth ſuch an Interest as was intended 
by tbe Parties; and afterwards by ſome Matter ex pot 
facto, that Jntereſt is determined by an Extinguichment o 
the Eſtate of the Leſſo2, out of which the Leaſe was de. 


A n the Parties ar? not eſtopped to ſhew the (pc 


cial Ba Ext 1 14 
Ot in Caſe white n Leate ts mdr to A. foz fozty Bears 
who enters, and the Leſſoz enters and turns him out, and 
then makes a Ledſe of forty! ears ta B. who enters, and 
then A. the fie Leſſer te. enter g, and both theſe Ledſes arc 
by Indenture; in hi Cat B. iu an Aﬀfon ot Debt dzought 
agalntt dim fo2 Rent reſerved on his Leaſe, map plead the 
whole Truth, and is not enopped; becauſe ſuch an Interet 
feb by the Arventute as was intenved, (viz.) a Can 
ot fore Pears; dut the Leids Estate, aut ot which 
Jateten was derten, being by Diſſriſin, was by the 
Re-e of A. determined, and by Conſequence fo was 
the Tee out of which it was dertved. - 
bees e, pant Jab fee dy Det Pal, 07 bp Parol, the Bir fe 
wd. 421.D. 433. en 02 | 
» Loo. 159 dad been a goed Bar. «+ n 
„ Ng ft nn : 


Chapman & al' verſus Butcher. Mich. 4 Will. & 
Mat. B. R. Sre untea Porter verſus Butcher. 


Band . I HE Wiaintiffs, being late Baſliffs of the Bozough of 
wood in Repleria, if NG ris bought an Aﬀion of Debt on 4 
4% Bond of tool. again the Defendant, who craved Oyer 
Comb. 228. of the Bond and Condi upan which it appeared to 
be a Bond taken by the ſaid Bailiffs o, &c. from the 
nvaat and one Piles, upon a Replevin. _ 


I 


7 Ly _ 
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=” ondition was, That if the above-bounden Fobn Vide Sar. 11 Geo, a 
= and ſhall Nay? and follow with. his © 19. 123. 

Suit commeneed in the of RookrdiGfithe | h of 

2 Windſor, againlt T homas Porter, - for the unjuſtly * 
king and Deraining the Gods and Chattels'of the fn ou = 
Bucher, (cis) at New Windſor; within the Juridiftion of 


> _ = 
TE : 
0 $3 4 * 4 


- = = - 
. 


Q 
that the Judgment below was, that Porter, the'Zefendan 
ſhould have a Return, und that-befo2e any Return 
made, the Defendant bzought- a Weit-of: Etre 
which the Judgment was reverſed, but that it was 


it was object 
the Buatliffs 


ane 


verſed. N 1 Tr N 260Þ400%* 

Sed per Curiam, CT his is a lawfitl Bond, aum ti the 
common Courſe, even at this Day; ta take ſuch Bonds, 
and the Condition is well pennen, all the Mos being 
general; the firſt Part is, if he proſecute his Su commen- 
cd, with Eſſect, in the Court of Windſor, eg Mads 
are not bound up to a Pꝛoſecution only in that Court, but 
ertend to the Pꝛolecution ot a Writ t a Extra in B. R. 
fo that is a Part of the Suit commenced below. /: 

And the latter Wows- ate as general; (viz.) And do 
wake Return, Oc. if a Return be adjudged by Law, ſo u 
tis not conſined to the Judgment ol and particulat Court; 
and fo2 theſe Reaſonss, once i mri 
The Plaintiffs had — 4 unnd; $63 
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Sire Sit ed 7 5 f f oY 3 _ 2 | 3 


Wd 


S- 3 P 
> 7 VI 


3 Lev. 284. 0 Ren to his 
e fitu Son in Tail, Remalnder to Sir Simon Leech in 
e e the Tenant £02 Life (befoze the Wirth at ang Se) 
Salk. 427,565,618 erer a Deed: of Surteider df all his Eſtate and Titie, 
„cc. de ir Simon Leech, ind delivered. this-Deed-to'T. 
Comb. 438, 468 without 


\ * 
„ 


done 
| a 


1 


: 


bad 
on, 6 Pears after the! 


£ 
: 


4 


IS 


= 
Z2 


Fo 
— 2 


a contrary 
y the Delivery of the Deed 

nunedfitely in Sir Simon Leech, 
Diſaſſent, und not r 
he (the Butrendzee) ſhould aſſent; 0 
the Alent of the Surrendzee, becauſe tis 


Plaintiff had Judgment by the Opinion 

— Judgment a (Urit of Erroz ws 

{and the Judgment was-affirmed una vocc- 

nas Een is Tue vs renr,ne 

this Ju n 8 rever 

: 1b bw of 'the Judges Achdants fo) if 
» except the Chief Baron Atkyns, who 


Buckley 
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Buckley & Ux verſus Collier. Mich. 4 W. & M. 
4 ve? Antennen 


R R. Rot, 20 


debitatus Aſſumpſit by Þugband and Wife, in which Mod. 156. S. C. 
declare that the Defendant indebitatus fuit to them me Wir to be => 
Plaintiffs) in ſuch a Sum of Money fo2 Pertwig mater 8 by te Hucband «- 
Wozk done by the Wife, at the Reguet of the Defendant, . _ 
and concludes ad damnum ipſorum, '&c, | Dive: 712; f 
The Defendant pleaded a frivolous Plea, to which 
Plaintiff demurrev; and the Queſtfon was, Whether 
Ation was well bzought by Husband and Wife, dz whether 
it ought to be by the Þusband alone. 1 
Jt was inliſted, that they ought to join in this Caſe, be- 
cauſe the Cauſe of Aﬀton did ariſe from the particular Skill 
of the Wife in making Periwigs, and koz which the might * 2 Co. 77, 203. 
have an Adlon after the Death of her Husband, and fo2 that C.. G., 6 96: 
the Caſes in the Margin were titen. 284 128. 
To which it was anſwered, and ſo refolved, that this 
Caſe differs fro "thoſe cited, becauſe thoſe are upon ſpe- 
cial Promiſes made to the Wife only, and therefore in ſuch 
Caſes the Wife muſt be a Party to the Aﬀton ; but here the 
Ation is upon a general Indebitatus aſſumpſit on a Pzomiſe 
implied by Law; but that the Law will not in this Caſe 
imply any Pzomiſe to the Mike, fo2 ſhe is a Servant to the 
husband, who is at all the Charge in pzoviving Materials, 
as Hair, &c. to carry on the Trade of Periwig-making ; 
therefoze he ought to have the Recompence, ſo that the 
Law implies the Pꝛomiſe was made to him only ; quod nota. 
Judgment quod querens nil capiat. FR | 


Jah 


Bartlett verſus Vinor. 
* , &c. in which the Plaintiff declared, That the Where the Confde- 
in Conſideration that the Plaintiff wouſy == a Fronie 
procure 15000 |. to be lent to the King, &c. upon an Act of er extortre. 
Parliament for the Pound-Rate, in the Name of the Defendant, — 187. _ 
or of ſuch other Perſon as he (the Defendant) ſhould agree _— 
to, he (the Defendant) would pay unte the Plaintiff 600 l. 
and the Plaintiff avers, that he procured 150001. to be lent to. van, 87. 
the King, &c. by Sir Walter Plummer, in the Name of Sir Hu. 56. 
Walter Plummer, by Agreement of the Defendant, and now ! Rat Ras, * 
this * Action was bzought fo? the 600 l. Syle 412. 
K k 2 Upon 


— Upon Non 2 Th pleaded, the Plaintiff had a | Uerdit, 
and it was — Arreſt of Judgment, that the Con 


deratian'df this Mamiſe ns x tarſive and furious, aud 
Conſequence ana, n den i, that this was Brocagt, 
and ſo pzohfbfted by the laſt Statute againſt Uſury, 


chat But „ per Curiam, 
la e Con ation was ueithe cor ar ena 
Wi within the Intent that Statute; fo 

Fes en, e 
 mium, oo goons 
' .,,Aud; Holt Chi uſtice, It A. ole; 
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Baker verſus Lade. Trin. 3 W. & M. B R. 
| wore ao _rr—y—_ 


JI Replevin, c. the Defendant. mane Conuſance fo? 2 Vent. 45, 150, 
Urrears.of-8 Reat-Charge, and ſet fozth that one Robert 15, 250, 263. | 

Lade mas (eiſed/in Fee of the Locus in que, 8c. and bn In- 114. „ 8. C. 
denture «Charge in Fee ta Nicholas March, Comb. 190. 8. C. 

who de d it to his Son . 


- 
«- 
* © 


Where a Deed is 


deviſe Rich. Marſh in Fer, who — 

Deed indented, in Conflderation of patural — —_ 
53 Money ta him paid; by bis Son Nich, March, dedit the Tenant, *ris ill. 
& cen prediaia NichMarſh: filio- & heredibas ſuis the Bas 5e fl. © 

Rent, as by Andenture pzoduced it appears, Vide pot 307. 
Q — — ule mentionat, nullo attornamento nec 
alia exccutzene ſu :fata_exiſtrn” preter; ſulam figilla- 
tion. & deliberationem inde operavit per viam eonventionis 
predid. Rich. Marth ſtare ſeiſſt ad uſum in cadem conceffione 
— por quod & vigore ſtatuti in uſibus, &c the ſaid 
Nich. Marſh the Son mas ſeiſed at the ſain Rent Charge 
Wee, and the Defendant as his Bafliff diſtrained fo2 
arrear. + F 1 | 43 } u in 

And upon g Demurrer to this in C. B:the:Defen- 
dant had Judgment in this 8 (ein Quod querens nil 
apag RE; & quod Deſendens er inde: ſie. die & ds 
beat Retorn. averiorum pradid.. detinend. ſihi ireplegubile 
perpetuum & ſuper hap pred. (the Defendant) per ſtatutum, 
&c. 2 ad &c. concerning the Arrears of 
the Rent, and the Ualue of the Cattle, accozding to the 
Oxfor AR, and thereupon Judgment, &c. 2 

Ind upon a Writ of Erroz be B. R. the fitft 
Erroz was aligned ore tems, (viz. hat the Avowry was 
ill in the Pleading the Conveyance of the. Rent from 
_ — — _=_ aq _ it being 405 

an d con way ot Szant, to which 
Win, dunmgent c the..T'engnt. is neceſſary ; and there 


—_— Attornment allenged, therefoze tis a void 


a- 
in 


That."tis an idle Allegation, fo2 the Defendant to ſap, . 37. 
that this Deed operates by. way. of Covenants Hand. — i 
| j? wa . Cankem, 

| 20 b. 
Aer 3 1 Inſt. 301. b. 
yet 2 Saund. 96. 


gh a D EO IT 
s in the Cletion a- the. Narty to i 
acc0ding to any particular Operation ft 


— 
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yet the Deen muſt be pleaded as ſuch a Conveyance pyoperty, 
| which wazks faz bis JPurpolte ; and ryereroze in this Caſc 
the Defendant ſhould; have ple | 
11 H. 6. 28.b. of Covenant to ſtand feed, and not ag a Deed of Grant ; fy) 
2 Lon. 121. every Deed mu be pleaved ernten accoding to its 
der poder Oman v. ration, and not accoming to the Wozds at large, 
Sheaſe. _ + (20 The fecond"Erroz was, That the wigment le 


daouble, (viz.) one at Common Law, and the other by the 
new Statute; and in this Caſe where the Avowant pys- 
ceeds e Statute, and hath Judgment, there gught 


not to be any Judgment de Retorn a, fo? that is 
the Law. 4s | . - 


— Sed per f | | 'T 
ment at —— nlp öl a farther Reme! 
ſio as to thor Polar the Judgment is well gien. 


But it was reſolved, that the 1 N 


in the Batter afligned fo? the firſt 'Erroz;' ko; that the De. 
5 
wn any Attorn 1 Henant; fog if the Plaintif 


Had taken upon Conceſſit, the Defendant could not 
have maintained it by the Covenant to ſtand ſeiſed, and fo 
that Erro2 only the Judgment was reverſed, | 

And a new Judgment was given by the Court fo) the 
Plaintiff in Replevin, (viz.) Quod recuperet damn, &. 
as it be, where the Plaintiff in th biings 
a Erro2; but tis otherwiſe where the Defendant 
in the oziginal Acton bzings a Writ of Erroz, fo {a ſuch 
Caſe tis quod judicium rey 9 7 

Vide Stat. 4 & 5 Ann. Foz Amendment of the Law. 


Blackman werſu Cobbet. © Mich,” 3 W. & M 
in C. B. Rot. 456. reverſed Trin. 5 W. & M. 
M.. & 


Qion on two Pro- 7RIT of Erto2 on a Judgment in C. B. on an i 
— tion on the Cate upon two ſeveral Pꝛomiſes by 
was Cobbet the Plaintiff in the oziginal Action again Black- 
280, 298. man as Adminiltrato? to T. S. __ | 
v. 244. The Defendatit pleaded Plene Adminiſtravit, and a Ur 
: dit was found againſt him, and now ft was aligned fo! 
7 -. pl. 2. Ettaz, that intire Damages were given upon the two 
e one was vold, foz that it was lald 45 
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27 
nlideration t Plaintiff een Mare tothe the 
. _ iſed . . tantam 10 
N rationabiliter — tm meruit, 
* ad, qwod Equa pradicta retionabiliter 
|. which is abſurd ta ſaz, that the Pare 


o much Boney, and therefaze this Pꝛo⸗ 
Taurl was « daun uber 
av 25 this zus · 


99 vel 100. 


"1s was an Atlon on the Caſe upon 2 Feels i age 
Note, bought dorice aver fo; many Guineas, 
Guineas; and the. « Byech of the Po zomile afigney te Vale mat buf 

was fo2 Non- 4 e Auri. vocat, Outs in an Adden on the 


erall ad did unt oiled Value there — _— 
aa upon a B to the == — = 
22 ern — 4 8 
. becauſe he g den dat u. 59 515. 
Tel. 80, 135. 


— te e e 


— be given 1 0 L 487, 48% 
8 en aK 


ontzel] Path, Will: 8 Mar, 
g a or ns Sn Ma 


But it it hay been au Aeon at 
neas, there the 223 
claration, ſo as to aſcertaih the 

Judgment fo2 the Plaintiff, 


Huckle werſus Wye. 


enant againſt Wye as Afignee.of one Searle, —— — 
which the Plaintif declared upon a Demiſe ok 
Lands by Indenture fo2 thirty Pears, made by the Ance- 
fo of the Plaintiff (whoſe weir he is) unto Scarle, virtute 
cyjus Searle entered and was poſſeſſed, Is ſic inde poſleſſionat. 


erilten. tenementa eu cum pertin. ſuperius dimiſſ. ante fi- 
dem termini pg & ſeilicet tali dep &c. ad manus & poſſeſ- 
lion. (of the Defendant) es devenerunt 


vinute quarum quidem —— præd. (the Defendant) 
= tenementa predict. intravit & fuit inde 2 


"There e Janine again the Detenvarit Rr 
and upon the Return of 2745 CAtit of Inquiry, was mo 
ved in Arreſt ok Judgm 
3 Mod. 236, 248. (I.) Chat the" — — Sally an Infant, had fued 6 
i Show, 169, 170. hig Georgian, bak the Entry on the Roll was no mor, 
oy cnn S. 'guardiinm: four,” omitting ehe Claiſe ad 
r ſpecialiter admiſſ. as the cummon 'Contle 


* 1 A134 \ ent, .foz in alt, if 
e wean by e © fr 


There is Venus laid where the All 

wirt wade: mn, n 
Gene Eber is nerd of laing any Vere, 
eee | Sage ampnnient is always intended to be miade on 
- * the Lands affigne>: - - 
: 2 > Tye Der t wilt not maintain this Alon 8 
0 4 t was not chewn, that he 
ee A h has Afignee-of the Term of Scarle the 
eie dur on . came to the Defendant 
2 might be an Alhgument of another 
| ate than this erm ol Searle; and the Moꝛds Vinur 
T7 DE quarum, &c, wil nor help it, fox thoſe are only by Way al 
e; and not tra ſuch a Condlilor 

which ie nod warranted by 2 4 
Et per Curiam, This is a yateriat Exception, Ke. 


+ of "Dy 


4 7 7 AF . Þ bas cf { 
E 1 ID Y 1 


? 1 , 1 — „ „ 4 1 - 4% 
: : ol — 5 þ4 } £* 0 
14 * 1 7 4110 20 1301 45 
| " - * * 1 17 
1 1 1%. ' My . if 
x ©* CS o ” DS 4 N * 


nhyebt i 

gw » «6% X 
* 
7 


- 
- 
oo 12 J 
3$4*3-453 g 4 
* % ; — k 
. + 4 y © — 
34 0 " 7 ? e i 
"TY F. SELL L 1133? i 3 ; 18 
= 9 ; $4 = „ 
| i 4 . 
erm. > 
"= I 
: * 1 
pe ? © +4 ” k - * - P 
74 Ii. 1 I 0 y 5 


2 


214 1 1 8 ET 4 "OE N 
anne © 396m 085. 339307 77 
. : , 
4 Will. & Maria, B. R 
| . 1 Fe. . . £ 4 * 
ö — 41 * ti A. + * . : | 9 bh * 
| us 7 p T0 GH! 1s: | J 


17:49 


: 
* 


* 
* 


1 | ZO 1 
100 Jon gd ant Ae e 
Symonds 0 ver ſas Cudmore 1801 Blogs 9 
n 301 
lowetht : n ace 


1 


1 £07 62 ie 


ol the 5 
lcale of the Premiſes to Clement Welice, 
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Tail, with a — i in Fee, levied a Fine thereof to Ca Ca 
rew and St. Aubin, with P2oclamations, 8c. to the Uſe of 
the lald Nicholas and his Hes to enable him to make a 
Marriage Settlement. 

Afterwards the firſt Leaſe made by Sir Nicholas the 


2 ndfather ar and then * SM and Interet 


5 5 x e 111 0 AC 


and Heir 10 4 of ey 5 might now avold this 


/ Leaſe of the Reverſion made by 1 Father, who was Ce. 


Remainder in Fee, ut ſupra, 02 elſe, 
[LA = Toll, Bath the Son (and Leſſoz of the Plaintif 


levying the Fine had.deftroyed his Power and Election 
10 yr the Leal as Ag he ag concluded During 


wand af after be oe 22 Kr Points 
(1 be That this Leaſe wt nine 8 Kg 
2 - 1.1 Hornmabe by William = 9 "a 
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(6.) That this Eſtate-tail being extinguiſhed- by the 
Fine, the reverſionary Leaſe is a good and unavoidable 
Leaſe, iſſuing out of the Remainder in Fee, which the 
Lefſoz William Martin had at the Time of the Leaſe made. 

(7.) That the Power oz Election which the Iſſue in Tail 
had of avoiding this Leaſe, was deftroyed by the Fine, be- 
cauſe the Eftate-tail being extinguiſhed by it, the Fee-ſim- 
ple was let into Poſſeſſion. 

But in other collateral Matters, Holt Chief Juſtice dit᷑- 
fered from the other Judges. | N 

Fo? firſt, the other Judges held, that {f William Martin 
the Father, at the Time he made this Leaſe, had been only 
Cenant in Tail, without the Remainder in Fee, in ſuch 
Caſe the Cogniſee ſhould not avoid the Leaſe, becauſe the 
Power of avoiding ſuch Charges was annexed to the E- 
ſate-tafl, and reſts in Pyzivity thereof, being given to the 
Tſſue by the Statute de Donis, and is not transferrable 
by the Jfſue to the Cogniſee, oz to any Stranger; but tis 
as a Power of Revocation, which is determined by chang- 
ing 02 deſtroying the Eſtate to which tis annexed. 

(2.) That ſuch a future Leaſe is not become meerly void 
by the Death of the Tenant in Tall, (the Leſſoz) befoze 
the Commencement of the Leaſe; but that after the Death 
ef the Tenant in Tail, it is voldable only by Come Ack of 
the Tue in Tall; and Juſtice Eyre held, that abmiſtting 
ſuch Leaſe was vold by the Death of rhe Leſſo2 ut f. 
yet the Fine had made it unavoidable by the Cogniſee. 

But this ſeems abſurd, that a Thing once abſeſutely 
void Gould be made good by any Matter ex poſt facto. 

And Holt Chief Juſtice held the contrary in both Points; 
fo2 firſt he held it clear, that (f William Martin the Lefſo2 
had been barely Tenant in Tail without any Remainder 
ia Fee, that then the Cogniſee oz Feoffee of the Jſſue in 
Tail might avold this Leaſe; fo2 he held, that by the 
Dtath of the Tenant in Tail befoze the future Intereſt 
could commence, the ſame would become vold ipſo facto as 
to the Leſſee, fo: when the Lefſo2 (Tenant in Tail) dies 
bekoze the Leaſe is to begin, tis the ſame in Reaſon as 
where Tenent in Tail makes a Leaſe to begin after his 
Death, which is admitted to be void ab initio. 

Fo? upon the Death of Tenant in Tall the Eftate de- 
ſcends to the Iſſue, and he is in paramount the future Tn- 
teteſt; and the Leſſee in that Caſe (befoze the Commence- 


Eſtate 


ment of the Leaſe) hath only » Right 02 Poſſibility of an 
2 ; 


ä A. W 
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(befoze-that Right is to veſt as an Eſtate) is extindt any 


Bone. | | 

And he put this Difference between the Circumfſances 
and Ceremonies neceffary to the Deveſting an Eftate 
another, and where tis only to veſt an Effate which 
vacant, aud not to deveſt any other Perſon; fo? in the 
ſt Caſe the Law requires that an Entry be made, 0 
1 Inſt. 218. 1 leaſt a continual Claim where the Entry is perilous, 
4 Rep-53- becauſe of the Alteration of the Poſſeſſion. 

But in the laſt Caſe the Law doth that Office fo? the 
ty, and veſts the Eſtate in him without any Ceremony, 
in the pꝛincipal Caſe, when Tenant in Tall died befo:; 

Commencement of the future Leaſe, the Law veſts the 
\everſion in Tail in the Iſſue immediately by Deſcent, 
2 he ball not de put to enter, foz then he would be a 
 Treſpaſſer to the Lefſee in Poſſeſſion ; and it would be ab. 
ſurd to claim, becauſe the Reperſion was only in himſelf, 
Lin. ſeat. 680. « And the Chief Juſtice argtied, that it Tenant in Tail 
3 Rep. 84, 852 of a Reverſſon granted it in Fee, this would be void by 
the Death of the Gzantoz ; but that the Iſſue in Tail 
might by his own Apmittance (as by bzinging a Fozme- 
don againſt the Gzaritee) cauſe it to have an Eriſtence 

afterwarys. | 
And that where a bare Tenant in Tall makes a future 
Leaſe, and dies befoze tis to commence, ſuch” Leaſe is 
1 Cro. 302. meerly Void without moze Circumſtances ; but yet that 
1 Jones 315- the" Iſſue in Tail had his Elefon to make it good by 
Rep. 297 37%: atcopting the Rent, oz by diſtraſning and Ivory, which 
amounts to an Admittance of the Leaſe, and ſo eſtops 

and concludes the Tfſue to deny it. 
So that the Election of the Tſſue in that Caſe is only to 
ſuppozt and make good the Leaſe by ſome Act of his own 
Concluſion, and not an Elefion to avold it by his own 
1 Rol. Rep. 190. Yi, becauſe there is no ſuch Ack neceſſary; fo2 the Law 
eſteems it vold ipſo facto by the Death of the Tenant in Tail, 
ut ſupra, unleſs the Tſue doth by ſome Ack make it good; 
and co is the Opinion in 1 Inſt. 46. and the ſame cited in 
* Plow. Cm. Smith and Srapleton's Caſe, which the Chief Juſtice held 
to be good Law, but the other three Juſtices doubred. 
Lite. ſe. 625, 626. And Holt Chief Juſtice put theſe Caſes, (viz.) If Tenant 
Dow 12, 54 fo} Life, and he in Reverſion in Fee join in a Fine or 
e 345 Feoffment to a Stranger, the Eſtate foz Life is Berg 
| n | : 


. 
. * * * 
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ſo like uiſe where he in Remainder in Tail joins with 
the Tenant fo2- Life ut ſupra, and pet in the laſt 
the Feofiee 82 Cogniſee hall hald during 
Tenant fo2 Life, cho the Tenant in Tail be 
out Fſue; quod nora. 

Nota; Juſtice Dolben ſain, that the Caſe of | 
Thomaſius was Miſrepasted by Sid. fo2 he was then at 
the Bar, and no Judgment was given in that 


Carter verſus Cawthrop. Hill. 3 W. & M. B. R. 
+ 


RIT of Erro2 on a Judgment in the Court of; 1. ,,.. 
Hull, in an Action on the Caſe fo2 ſtopping the 4 Mod: 152. 8. C. 
Plaintiff's Lights by creting a new StruTure, and con. {tom Be Pan 
cluded his Declaration thus, (viz.) per quod the Plaintiff er the Commence- 
loft the Light and Comfo2t of his Windows from ſuch a — ny — _ 
Dey to the Time of the Plaint levied, and then goes 6 Bad. . 
F — rn} annie > 4 
aint{f) occalione orum | .in 
— & adhuc exiſtit unde dicit, &c. 22 
Upon Not guilty pleaned the Plaintiff had a QAerdif, 
and upon a Writ of Erroz it was aſſigned foz Erroz, 
that the Plaintiff had declared foz Damages after the Time 
of his Plaint levied even cu the Time of his Declaring, 
(viz.) That his Houſe was darkened, & adhuc exiſtit, which 
ought not to be, foz he ſhall not have Damages foz any 
Hatter after the Aﬀfon-commenced, becauſe, if another 
Mion ſhould be bzought fo2 the ſame Thing, this fozmer 
Aalon cannot be pleaded in Bar to ft; and therefoze the S- anten 113. Ve- 
Jury hoving given intfrez Damages in this Caſe, tis = = Dat. 
naught, fo2 they have given Damages fox the Adhuc exiſtit 
darkned, which is Matter ſubſequent to the Aion ; and 
the Caſe of * Hambleton and Vere was relied on as an * 2 Saund. 170. 
duthozity in Point. 
But it was anſwered and ſo reſolved per Curiam, that 
this Caſe was not like that in Saunders, fo2 the Adhue in 
this Caſe ſhall refer to the Time of the Plaint f levied, and f 0 Ent. 11, 13, 
not to the Time of the Declaration. ta $2048. 8470 


— 2 


Wherefoze the Judgment was affirmed. Raf. Ent. 206, $59 
; Dyer 250., 9 Rep. Batten's Caſe. Winch Eat. 146. hogs. 2498. 
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Jn the arguing this Cafe, another was cited between 
Hext and Barton, in C. B. Mich. 1 Jac. 2. Rot. 425, which 
was an Ackion fo2 ſtopping Lights, &c. with an Adhuc ex. 
ſtit, as here, and it was moved in Arreſt o Judgment 
upon the ſame Exception of intire Damages; but that 
Court over-ruled it, and held the Declaration good, and 
. the Plaintiff in that Caſe had his Judgment. | 
This laſt Caſe is repozted in 3 Lev. 246. 


Davis verſus Speed. Hill, 3 W. & M. B B. 
Rot. 261. 


. 4Mod. 153. 8:C. IN a ſpecial Clervi# in Ejeſtment the Caſe was thus: 
Salk. 675. 0 2 1. Þusband and Wife ſeiſed in Fee in the Right of his 
— « Fine, be. Wife, joined in a Fine with Pzoclamations, &c. and by 
cauſe there was no Deed Declared the Ciſes, (viz.) That the Cogniſees ſhould 
Diſpoſition of the tand ſeiſed to the Uſe of the Heirs of the Body of the Hul- 
the contiogent Uſes band, begotten on the Body of the Wife, and fo2 Mant of 
— cats, ſuch Iflue, to the right Þeirs of the pusband; they had 
wes Iſſue between them, but died in the Life-time of the Þuſ- 
i Vent. 278, 372. band and Wife , then ſhe died, and afterwards her Þuſ- 
A 1:5: 55% band died without Jfſue, and the Lefſoz of the Plaintif 
| Mod. ibo. was Peir at Law to the Pusband, and the Defendant 
+ Mod. 380. was Þeir at Law to the Wife. 
| Tea, ©; 75 The Queſtion was, Whether this Limitation of the 
27 H. 8. Uſes of this Fine was void in Law, becauſe there was 
no Diſpoſal of the Frechoed in præſenti to ſuppo2t the cor: 
tingent Uſes. | 
And in Eaſter-Term Anno 5 W. & M. it was adjudged 
by the whole Court fo2 the Defendant; fo2 they held the 
Limitation ſupra tu be void fo: Want of a particular EKatc, 
and preſent Diſpoſition of the Freehold, as a Foundation 
to ſuppo2zt the contingent Uſes ; fo2 otherwiſe the whole 
: Inheritance muſt be in Abeyance, which cannot be; end 
A — prove this Matter the Caſes in the * Wargin wer: 
Cro. 334. ted. | | 
Moor 7M And Holt Chief Juſtice arguendo put theſe Caſes, (2 
. Rep. 121- FE a Feoffment in Fee is made to the Ale of A. and thc 
» Lev. 1 Þeirs of his Body begotten, the Remainder in Fee to the 
5 right Þeirs of T. S. who is then living, that in ſuch Cale 
5 Kod. 129, 239, the Fee-ſimple is not in Abeyance, noꝛ in the Feoffee ; = 
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he Gle ſe of the Fee ſhall eſe e —_—_— * 
until the 'Contingency,. (un the Death'se T.. | 
by 4 
PRES. connant to td ei tothe Ul of th 
own Body begotten after the Death or E. G. | 1 
Limſtattonor e Prliiging Ul in an, ans 

te remains in che Covenanto! until the Con- oy 
peng; and dos 'vas' the wpinen or Ch. - 
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6. S $41, e 247, 398. 1 Mod. 18 Show. | 
to me, hu 44- a ” * 1 Rol. = 999 
wo Fry. 35s # P. 235 210 1 
See in 4 Mod. this Inditment i was quaſhed fo2 the Rea- 
ſon ſupra, but" tt wan again the Dylinian of Holt Ch. Juſt. 
berau an Invi#ment, being a BF 
5, is mafe beneficial fox.rhe Sd. 1! 
'Cis pꝛohibiten by the Statute 22 Car. 2. to travel wich: -- & * 
mox than five Poſes 'ut Length; this isa newLdab and a 
new Offence; pet an Mvlanent lie againſt the Difen- ⸗ 
der, tho eee, 


n 0150 ene TW 1 4 7 6 


Vhanon. arſe Lille 15345 3 will, N Mai 
Not. Dee 92 — 


1 Uh om 
I Trover fo 20 Cart-Loads of Flar, a ſpecial Uerdit . . 10 * 
was found at the Afſiſes in Eſſex, (vi z) That - © mg Tithes of Flax be- 
tif was Impꝛopziatoz of the Pariſh-Church of Thorp in lug 2 the View, as 
that County, and that the Defendant was Uicar of the ſame deut — — 


hurch, and that the Impꝛopzlatoꝛs uſed to have Omnes de- Comb. 201, 209.8. C. 
cimas 2 Danv. 594. P. 5 


Term S. Hill 4 W. & M. B. R. 
Vide 1 Rol. Abr. cimas magnas cujuſrunq; generis vel ſpeciei, coming of 3 
es the Lands of the ſame Pariſh, and that there 355 
Cro. Car. 28. Acres of arable Land, 720 Actes of Paſture, and to 4 
Cro. El. 467. Cres of ede in the lain Pariſh , and that 26 Acres of 
Moor 909. the arable Land pad, fo2.cightFearg laſt. paſt, been 

Ow. with Flax, and that no Flax dad at any Time befoze th 
Gould 149, 150 ſald eight Vears been ſown in the ſaid Pariſh, and that 
Ser. 11 K 12 w. & Flax in the Declaration, Sc. was the, tenth, Part leverey 
* M6 46 ſet out fo2 Tithes of the ſaid 26 Acres of. flax, am 
Flax and Hemp. they conclude, that if the ſaid-Tithe-Flar are Magnz De- 
cimz, then they find fo2 the Plaintiff; but it they were 
Minutz Decimæ, then fo2:the.: N 3 
And by the Opinion of thzee Judges, the Cithes of this 
HNalax ate ſmall- Tithes, and belong to the Vicar;: and Juſtice 
Gregory cited a Caſe ruled in the Exchequer ingen de was 
9 Raron, tonterning Clover -Graſs, that the Tithe. of it 
belonged to the Vicar, who had the Tithe-Hay, except only 
tuch Tiover as was necefſarily.cut amongſt the Cozn where 

fit did grow. 119 , $13 ' 15 4 W 
+ -  _ Sed per Holt Ch, Juſtice, Theſe are not. mall Cithes, 
fo2 Decimæ ſunt minutæ with Reſpett only to the Quantity, 
And net to the Quality of the, Thing; but. Judgment was 
* Þ aaron eee 
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Fupratt verſus. Teſtard. 
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<pecal nes JT Dgrnent again the Defendant, as: Executor of TS 
be put in by an Ex- whereupon the Plaintiff bzought an Anion of Debt in 
ecutor u a Sug- n : 
geſtion of a Dovefie. the Debet & Detinet,” ſuggeſting Devaſtavit by tde De. 
Sheri roturm he fenDa » bali ITC. 0 an | 
rum « De | The Queſtion was, I the Defendant Gould; be held to 
* Dev. 681. p. 10, ſpecial Bal; and the Court took: this DiEerence, (v.) 
Cond. 47,206, 325- That there V 
and the Sheriff hath returned a Devaſtavit, in ſuch Caſe 


1 Vent. 292. 


i Lev, 147, 255- the Dekendant, upon an Anion of. Debt ut ſupra, ſhall put 
in ſpecial Bail, . ok the Sherif's Return, but not 
upon a bare Suggeſtion:;of a Devaſtavit, foz there the com- 
mon Ball ſhall ſerve. 3 
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Howard werſus Tremaine. 
T a Trial in Ejetment at the Aſſiſes in Exon, ong 4 Mo: 146. _ 
Langford (who was the Leise ef the Piainbif®)a- Depodrions taken 4 
mongft other Things. offered to give in Evidence ſdme ren Bill to 
Depoſitions of Perſons then dead, and taken de bene eſſe, err e Wirges 
upon a Bill in Chancery bzought by the (aid Langford A where there was na 
aint Tremaine, to perpetuate the Teſtimony, &c. and the e paris, may 
ndant Tremaine had not put in his Anſwer, neither . Show. 363, 8. C. 
had the Plaintiff taken out any Pzoceſs of Content to Gdb. 326. ? 
him to anſwer, atcozding to the Pale. and : C are . 
Courſe of the Court, and altho' the Bill ban been fiſed a toe. 167. 
Pear and moze. ery : | 281, 286, 555, 
And a Caſe being made bf all this Matter, aud referred 52. e. 
to the Court of B. R. whether theſe Depolitions taken de Hob. 112. 
bene eſſe upon a Bill, to which there was no Anſwer, a 
by Conſequence no Iſſue joined, ould, be admitted. to 
read as Evidence, oz not; any after much Debate the Hardres 315, 3523 
Court was of Opinion, that theſe Depoſitions might be garn 6. 
given in Evidence; otherwiſe a Bill in Equity to perde: 
tuate the Teſtimony of Witnefſes, would be tq very little 


02 no Purpoſe, | 


Broddeck werſus Briggs the Marſhall. 


Scape againſt the Marſhal, who pleaded, that the f 
E tit was an Alien Enemy, bom beyond Sea at Form. 4a ef 
ſuch a Place in France. | 5 1 Salk. 2. 

The Plaintiff replien, that ze is a Denizen born io Pao, % 
. . and traverſed that he is an Alen ban modo & 
orma, &. | 

Ind upon a general Demurrer to this Replication, 
iy held by the Cart, 8 77 —— was ill, beca 
no Venue can a om a Place beyand Sea, there 
the Plaintiff ought to have reſfev upon the fir Part hs 
Replication, (viz.) That he is a Denizen, and then a Roll 681. d . 3. 
Hate of Trial might be laſt here, &c. .. 

But the Defendant having demurred generally, no 
vantage can be now taken of this immaterial” Tray 
which is but Batter of Fozm; and if the Defendant ban 
taken Iſſue upon the ar being a Denizen, ag be 

m 8 


- - : = 0 
- 


Immaterial Traverſe 


4 G — — — — — 
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E , might, it ſhould be tried where the Anion is laiv, becauſ 
r "tis but n tranſitozy. Batter. - . 


The ps * e., LI 
B. R. Let. 878 & 


— N a n Qervi# in Ejetment, the Cafe was "OY 
oth John Bull being poſſeſſed of the Lands in Que. 
_ ſtion for Jo Term of _ 3000 Years; and. having vemiled 
Cons. 8. C Parcel thereof to his Son Richard fo; a leſs Term, any 
2 Danv. 532. P 5- Other Parcel to Luke Sutton, in like Manner, did by his 
Laft Mint deviſe in theſe Tdozds: 
PE. Whereas Richard Bull, my Son, hath an Eſtate in 
wet where he now lives, in Hunter, for 99 Years, 
if the Richard and Mary his Wife ſo long live; my 
Will and Meaning is, that he © Wie ſaid Richard ſhall have 
and enjoy all that the aforeſaid Living, with the Appurte- 
_  nances, and alſo all that Part of the Living, with the A 
purtenances, after the Widowbood of Elizabeth my Wit, 
which 1 now live in, during the Remainder of the Years 
which have to come and unexpired, which Luke Sutton 
2 formerly Rent, to him and the Heirs Males of his Bo- 
begotten, and to be begotten; and for Want of ſuch 
the then my Son Fohn, his Heirs Males for ever. 

The ſaid Richard paying and diſcharging all ſuch Lega- 

cies, as hereafter ſhall be given by me; and if the {aid 
Richard ſhall happen to ae before his faid Mother, with- 
out any Iſſue, as aforeſaid, I do then give and bequeath 
unto my Son Fohn, and his Heirs Males, as aforeſaid, aficr 
the Expiration of the aforeſaid Leaſe made unto my Son 
Richard, and Mary his Wife, the aforeſaid Living, which 

Richard my Son liveth in, as alſo the other Living which 
Lale Sutton did formerly rent, after the Widowhood of 
my now Wife, he the ſaid Jobn paying and diſcharging all 
ſuch Legacies and Payments, as the Richard is and was 
to pay in Caſe he had lived, 

The Jury found, that Richard Bull died without Iſſue 
Male, living his Mother; and that Mary his Wife was like: 
wiſe dead, that Archer the Defendant married Mary, the 
Daughter of the laid Richard Bull, who in his Life. time 
had granted the whole Term to the kald Archer ond his 
as and that John Bull, the Son of the Teffatoz, was 

0 o the Piaf. A 
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The ſingle Queſtion upon this Qerdi# was, Whether 8d. 41. 
the Limitation of the Term to John Bull upon the ; pk : — nag 

of Richard dying without Iſſue Male living his Mo- V. D.Norfolk*sCx6, 

tber, was a good Limitation in Law. — in Chan- 
Ind upon the firſt Argument it was reſolved by the 
whole Court without any Difficulty, that it was a good Li 
mitation by Way of Executozy Deviſe ro John, and did not 
tend to a Perpetuity, as ſt was ſuggeſted. ——. 

It was allo'held,. that the/firſt Timication to John upon 
the Death ol Richard without Iſſue Male generally, was a 
vold Limitation, becauſe it tended to a Perpetuity, but up- 
— the laſt Clauſe Judgment was given koz the Plain- 

. 8 9 n 

aud the Cale dt Child ard Baify which is tepozteb in « cw. 4 
ſeveral Books was denied to be Law, but LI. eſta Sj Rep. 129. 
bliſhed Law in Caſes of this Mature, is accowding to the w. Js 1 
Reſolitton in the Duke of Norfolk's Cafe, .. 
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Hall verſus Cupper. Paſch. 5 W. & M. R R. 
Rot. 292. 
S HE Plaintiff ſold to the Defendant a Share of 
to the Perſon, nor at Five Þundzed Pounds in the Eaſt-India Stock, 
** Hour of the and the Defendant covenanted to transfer the 
v4 391. 8. C. ſaid Share unto the Plaintiff, p2ovided that 


the Plaintiff). did upon ſuch a Day by Word, or 
9 — at the Eaſt-India Floats 1 Leadenhall- 


Street, demand the ſaid Stock to be transferred unto 


him. 

In an Action of Covenant bzought by the Plaintiff, the 
Beach aſligned_ was, that upon the Day, &c. he (the 
Plaintiff) demanded to have the ſaid Share of Five Þun- 
dzed Pounds to be transferred to him, ſcil'r, at the Eaſt 
India Houſe in Leadenhall-ſtreet, ſecundum formam ſcripti, 
and that he was then and there ready, and offered to pay the 
Pꝛice agreed on, &c. if the Defendant would have transfer- 
ted, &c. but the Defendant adtunc & ibidem penitus inde 
deſerit ac ill tranferre ſeu transferri cauſare omnino recu- 


Javit contra formam, &c. 
1 


(1.) Ind 
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and upon a Demurrer to this Declaration it aas 
0d, ehat this Demand of the Trangker being-mane oe 
tenus, and not by Writing, it ought to be made to the ve- 80 nal 

Perſon of the Defendant; fo2 that the Mozds (at the ö 
L have Reſpeit-only to the Demand-which — 
was to be made in —— and not to the Demand ore 

but here | 

Wer at the Eaſt- India Houle, 

Dekendant. 


1 
4 


And as to the ſecond Objeftion they umz that the De- 


certain were appointed, and the Plaintiff hath laid it upon 
the lame Day; and farther alledged, 
ransferre recuſavit, which is (ſſictent.); oo 
udgment fox the PlatntiN” 1 *. ES! bi 
/ F ITT. 190 enen 

5 f 1 ho) 6 is) | | | 
Williams verſus Williams. Paſch. 5. W. & M. 
Bek. Rot. 10 /, %%%. 


ud 340 14} d 01 en mne 0 ; 
1 * — Plaintiff 


"A Nod; 4 40 4 
Thomas" Williams, being. a Goldſmith Cuſtors of Merchants 
'in Lombard-Streer; naught an. Ation on the Caſe & poorman®. ie. o 
gainſt Joſeph Williams the Pzojetto2 of the diving Engine, the Caen Law. 
and declared. upon a Bote drawn by one bg Fells n 
which he pꝛomiſen to pay; 12 d 
Williams on & Day certain; 
Value received unto one Dan 


* 
vo , 


| 4 N This Way of 5 
laudabilis conſuerudo inter mercatores' & a perſonas n l T 
Duane 2000 JU VUIDURE 88 * 
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x Salk. 129. commercium — infra. hoe 1 Angliæ refiden' ul ul. 
ray” & approbat videl't, & c. 
— ha % So" fets forrh the Cuſtom of Merchants concer 
5 Mod. 13, 365. Notes ſo dzawn- and indoꝛzſed ut ſupra, by which the firs 
— 2 Indorſor is made liable as well as the ſetond, upon Fai 
ue ot the Drawer; and then ſets'forth the-Fait thug: - 
ſſ. Cumque etiam quidam Job es Pullin exiſten' 
per viam Merchandiſand 'commercium!habuit, &c. (on 
uch a Day) apud London' prædict, videl't; in parochia 
beatz Mariz de Arcubus in Warda de Cheap ſecundum 
uſum & conſuetud mercatorum — Billam five -notam 
in ſeriptis nomine ſuo ſubſcript” — _— dat, &c. Et 
„per eandem Billam five — iſit /Jolyerey Kc. ſetting 
koꝛth the Note; and farther chat why was indozſed by 
Defendant to Foe, and by Foc to the Plaintiff; ſecundum u- 
ſum & conſuetudin* mercatorum, und that the Dꝛawet ha. 
ving Notice thereof retuſed to pay the Money, per quod 
the Defetidant, ſecundum uſum & conſuttud mercatorun, 
became liable to the Plaintiff, and in Conſideration thereof 
ſed ko pap it, 8c. alledging that they were all Per- 
ns who ed by way of Metchandiſe, &ec./ 
Co this the ant -pleaded a frivolous Plea, and 
the Plaintiff demmtred, and upon the /firft — the 
Matter had Judgment in B. R. and nom the Defendant 
bought a Mrit of Erro; in the Exchequer Chamber, and 
the only roy inſiſted on was, That the Plaintiff had not 
eclared uitow of Merchants in London, og any 
Farin te, (ag the utunl Tap (8) but had de 
clared on a Cyffom chro- all. England, and if ſo, tis the 


, Common Law, and then it ought not to be ſet out by 

ben e Cuſtorn ;/ and If 'tis d Ciiſtom,">then'lt 3 oupht to to be 

2 Leon. 014... Place from whence a * enue might atil 
1 : wo} . to try' it. It fl 

2 Vent. 310. Co which it was anſwered, that this bent of Mer 
adjudged god. chants concerning Bills of Exchange is Part af the Con 
den %, 00 Law, of whlehthe Junges will take-Xvelce exoſfco 
+ 3 Mod. 226. III Dowriſh; 
See Megadora and qty therefoze tis neediels 2 Cuſtom ſpecially 
FFT Deftaration; "for tis funicient-to ſay'tharſuchaPer 
Show. 317. fon ſecundum uſum & conſuetudinem niercatorum' det the 


592 


Vllt; therekoze all the Barter in the Declaration co 
ing the ſpecial Custom was mieer(y Surpluſage, and the'D 
. 4 e r 
The Judgment was affirmed. 


"5 


: | 
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Hinks verſus Harris. | 


Robibition, &c. the Cale was, Hinks and Elizabeth 4 Mod. 182. s. c. 
his Cite were pzoſecuted in the Court: Chuntan fox an 22+ 5455 ©. 
inceſtuous Marriage, fo; that the [aid Elizabeth was Siſter Libel in the Spiritual 
to the firſt Mike of Hinks. | Court againit Hul- 
Elizabeth died pending the Suit, whereupon the ſurbf- nag Ale 
ving Þusband pleaded in Abatement the Death of his and pending the Suit 
wife; but that Court rejected the Plea, and afterwards u. Vis ded, which 
gave Sentence, that the Barrage was intennous, vold in Ataremer.; br 
and null. | that Court proceeded 
and it was now moved, that the Wife being dead, the d 1 Poti 
Spiritual Court ought not to have p2oceeved to adnul the was granted. 
Fattiage, fo2 that Hinks and his Mike had Tfſue between 
them now ling, and by that Beans the Tſſue would be 
made Baſtards after the Death ok the Parent, which is a 
contrary to the Rules of Law laid down in Kenn's Caſe. + 7 Rep. Caſu utti- 
and after Debate, a Prohibition was granted quoad 
the Annulling the Marriage only, but that the Spiritual | 
Court might pꝛoceed againſt Hinks after the Death of his vide Lu. 1059, 
(Uife pro ſalute anime, tu puniſh him koz the Inceſt, but 78. 
they houl not make the Darrſage void, do as to barftar-? £3145... 
diſe the Iſſue, fo2 that was againft Law; and the Autho- - 
rity in Kenn's Cale was the Rule in this Caſe, 


wo. verſus Keech. Trin. 3 Will. Rot. 364. | 
in C B. Mich. 4 Will. & Mar. R R. Rot. 60. 


HIS was a Writ of Erroz on a Judgment in C. B. d. 188. 5 Cc 
wherein the Plaintiff declared upon a ſpecial Agree- 3 Lev. 319.8 C 
ment, (viz.) That whereas Knight was poſſeſſed of a Mole- te eaten. 
wol ſuch a Ship, then in a Gopage, and pad ſuch a of Frome © be 
Share of the P2ofits of the ſaſd Uoyage; it was agreed by = Verdia. 
tetween him and Keech, that he (Knight) Would fell and Ka 22+ 5: ©- 
ſonvey to the laid Keech all his Intereſt in the lald ww 1 Danv. 76. p. 14. 
and P2ofits of the ſaid Uoyage, and that the ſaid Sale ſhou g 1 Lev: 20, 44. 
ie in Writing, and that Keech ſhould pax unte Knight 608). Jud. 15, 10) 4e. 
len the ſame, viz. 231. in Þand, and the Reſidue at the « Ver. : 77, 214. 
Erecution of the Writing, and then laps a recipzocal P2o- e 20+: 
miſe, that Knight, in Conſideration that Keech had pald O. 23. 
:;1.{(t Hand, and had p2zomiſed to perkozm the faſd Agree- Hob. 88, 106. 
| : ment N yr 5s 
Hob. 67. Cro. Elis. 292. 2 Cro. $03+ 


He ſhould have ſe ment in all Things on his Part, he pꝛomiſed to perfom 
forch ſome le Bet the ſatd Agreement in all Things on his Part, and then 
of this Agreement. Tay the general Beach, (via.) That Kpight agreamentum 

ſuum prædict. hucuſq; aliqualiter non performavit, tho' on 
- ſuch a Day, &c. he was ſpecially requeſted fo. to do, cc. 
Upon Non Aſſumpſit pleaded the Plaintiff had a Gerdt 
and 73]. Damages; and now upon a Writ of Errg) 
 bzought it was inlifted, that this Beach of the Agreement 
in theſe Wozds, (viz.) Agreamentum ſuum : ali. 
ualiter non performavit, was tod general and incertain, 
for he ought to have ſet fozth ſome particular Inſtance of 
the Breach of the Agreement. 11 6 
"Tis true, the Pꝛomiſe is general, but pet the Byeach 
thereof muſt be particularly ſhewn, to intitle the Plaintif 
to his Action, and to give the Defendant au Dppoztunity 
5 of making and applying his Defence. 
*, H.6. 8. Sed per Curiam, This might be good Matter upon a 2 
6. 16. Demurrer, but that the Plaintiff in the oziginal Acton was 
Yor. 48. helped by the * Uerdi#, fo2 it ſhall be intended, that ſome 
181d. 17, 270, 447- particular Bzeach was given in Evidence to the Jury, « 
 Saund. 35 therwile the Plaintiff could not have recovered a U 


Tippin verſus Coſin. Bill: 5 Will. & Mar. | 
| ah * B. R. Rot. | 


4 Mod. y80. 8. C. N a gu Uerdi# in Ejettment, the Jury found as fol- 
tingont Remain- F loweth: | | 
. That Edward Coſin was ſeiſed in Fee of the Lands in 
and not by Deſcent. Queſtion, ubich by Deed and Fine he ſettled on his own 
Comb. 313-5-©- Marriage, (viz.) To the Uſe of himſelf and his Peirs, un. 
"50, %% til the Barriage ſhould take Eten, and afterwards to the 
1 Vent. 272. le of the Wife foz Life, and after her Death, then to the 
; Saks dite of the Cogniſees in the ſaid Fine, and their Þcirs, du 
Show. Parl. Cai king the Life of the ſain Edward Coſin, upon Truſt to 
IE. permit and ſuffer him to take the P2ofits, &c. and after: 
| wards to the firſt and every Son of that Marriage in Call 
Male; and fo2 Want of ſuch Iſſue, to the Þeſrs of the Bo, 
vp of the lald Edward Coſin; and fo2 Want of ſuch Iſſue, 
ts the ſaid Edward Coſin and his Þeirs ſo2 ever. 
The Marriage took Effet, and they had Iſſue only on: 
Daughter, ſince married to George Tippin, who likewiic 
hay Aue by his (aſd Wife one Daughter, an Infant, and 


Edwarc 


. Leſſoz of the Plaintiff, _ 
9 
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| Edward Coliv, the Father, upan ſome Dilpleaſure- at the 
ſaid Marriage, levied another Fine with Proclamations 
1 to the Ale of the Defendant Coſn and his 
8 0 k . 131 | | [26 

The Wife of Tippin died, her Father, Edward Co- 
2255 
and enjoye an ring ke, and died. 

che n was, Whether the Daughter of 
Tippin, who was certainly-the right Heir of Edward 4 
her Gzandfather, was barred by the lac Fine, with P2ocla- 
mations ; and that Queſtion | 


ariſe upon the Limitation 
of the Uſes, &c. (viz.) I thereby Edward: Coſin took an 
Eſtate-tail veſted in himſelf, 02 whether the Remainder li- 
mited to the Heirs Males of his Body was a contingent Re- 


mainder, which his Heir ſhall take as a Purchaſer, and not 
dy Deſcent. ; 3 

700 if his Þeir ſhall take by Purchaſe, then the laſt Fine 
levied by Edward Colin ſhall be no Bat to the Þeſr, be- 
cauſe ſhe doth not claim under the Cogniſor of the ſaid Fine, 
but under the Barriage-DSettlement ſupra. . 


would not ſupply by Implication. | 

But in the paincipal Caſe there is an expeeſs -Eftate 
limited to the Cogniſees, during the Life. of Rdward Co- 
ln, ſo there is no Room left foz any Immplicatian; be⸗ 
ſides, in Mirford's Caſe it was held ta be no other than 
the old Reverſion ſubſiſting in the Feoffo2 ; but the Limi- 
tation here is of a nem Eſtate, (viz.) An Eſtate-tail, and 
terefoze cannot be any Part of the eh Elite, which was 

ke · limple. N 13014 2 

On the other Side it was argued againſt the Heir, that Lee for the De 
the Limitation of the - Profits. to Kdrward Chin, during his t 
= was a Remainder veſted in him by the Statute of 


Sed per Curiam, that mas denied, fo2 then there would 
be an Ale upon an Uſe. | | 8 8 
Then it was farther argued, that the Law would imply. Mod. 121. 139. 

an Eſtate fo2 Life in Edward Colin, intermediate between 
the Eſtate of the Cogniſees and that to the firf-Son ok 

that Marriage, becauſe it was poſlible that they (the Cog- 
niſees) might fozfeſt o2 * | * aud 
n 


\ 


„ 


— nn 
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Any wozeoder, — — or 
Manie Dee Eu which p2etedes the lat fie 
f "pres Þ Bates of bis Body, int. the 

: 
Limita hp; — 2 , 


was enothr Pai flitred, by 


4 

Ane 

it, * "whole Contt was 
$ 1869 & Lontingent Rewahder, 
Lo aud not 
ale ters fn th of Fo 
is ſupra. 
vas given fb2 the Platneiff. 


+211, 363-393: 230d _ 


© 


LA. Atton c Taue Mipzllninent, the Defendant 
neatis L Rades in the Town-Court of Briſtol, ob- 
<= (ones oj 22 e ede de tas arreſted and imp) 
** "= tue Kas Execution thereon 

nent, that i hall ng a t forth | Pivot ar of Pur 


366,407. tamene lately made, by Whith a Court of Conſcience was 
Ss u Git Cit ro hve e . in the ſe⸗ 


v. b keene, contern 
. See deo Ind 
N Boks 


2 6 
ye ie dog, tee be 66 you. 1 a pee: Inhabitant 1 — 


2 22 was mx 495. = mw the Acton was 


Agent 76 this Repittin 
z und the Q —_ 
is Judgment ag againſt Prigg was by * 


UUbether th 
. faQo voiv, 02 whether it is 


2 5 . 
e ö 
Hers d ett of th fad 
Ax by . ig in the ee Acton to the Jurll 
Hiffon of the Chart, and Letting fozth, that 8 ys a 
— ET ORR ET 
* (3) What 


not % 
tho 


poor 


© * -» 
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3 What Remedy, if any now remained to Prigg, (at 
ter Judgment) to avotd the ſame. | 

And after Argument it was reſolved by the Court, 

That this Judgment was not ipſo facto void, fo as to Whee g pulp AR 
make the Plaintiff in the oziginal Axton, and the Officers . add 
(who ſerved the Execution) Treſpaſſers ; and that the regu- 
lar Way to take the Benefit of the Ack was fo2 the Defen- 
dant below to have pleaded this Batter, and ſo to have 
intitled himſelf to ſuch Benefit, 

That ſince the Judgment was not abſolutely Void, and 
tho' Prigg had neglefed to plead the Statute to the Jurif- 
dition of the Court below, yet he was not without Re- 


medy. 
Foz he may come in upon the Return of the Ca. fa. in 
Cuſtody below, and then plead this Statute with the ne. . 5. e f. 
eſſary Averments in Dilcharge of the Execution. 2 Inſt. 670. 
Additions which hath the Yi z H. 5. e. 5. 


there is no Addition; and pet in that Caſe it hath been al- 3 

ways held, that the Perſon lo outlawed mutt eſther reverſe — 4 

it, 02 plead it off ut ſupra, and t Turner's Caſe was cited; co. 119. 

and allowed fo2 Law; foz an irregular Judgment is mo ? $93: 1 
Judgment, and that was vacated befoze the Anton bzought, . . 
ſo that the Plaintiff might have replied Nul tiel Record to Raym. 73, 74- 

the Defendant's Pleading the Judgment. Hoe why 


Judgment fo2 the Defendant, Quod aber nil capiat, &c. i e 478, 


Benſon verſus Scott. Hill. 4 W. & M. B. R. 
Rot. 566. | 


Þ a ſpecial Uerdi# in Ejetment, the Caſe was as fol-; Lev. z8;. S. c. 
loweth : 4 Sis. 206.8... 
l. Copyholder in Fee, where by the Tenure the Widow ; d z51. S. c. 
was intitled to her Free- Bench, ſurrendered his Copyhold 233. 8. C. 
into the Hands of two Tenants accozding to the Cuffom b % 
to the Uſe of T. S. and his peirs. | was defeated of her 
This Surrender was pzeſented/ at the next Court, but dd i |» 
after, and befoze the ſecond Court, the Surrenderor died, oe +1 37, 61. 
and at the nert Court after his Death the ſaid T. S. and Lane 20. 
the Widow were admitted. N 
and the Queſtſon was, It the Wibow was defeated of Cab. 268. 
her Free · Bench by the Admittance of the Surrendree, o whe- 


ther the Widow 's Eſtate being attached by her Þusband's 
dying ſefſed, ſhould ſuſpend the Operation of the On 
Nn 2 f 


— — 


© 
Wehe Death © 


1 If. 59. b. Anl the fir argume 


and 


Coule 
beri 
bring, 
derived out of that Estate of which ber Husband 
„wuſt neceſlarily partake of the ſame Quality, and 
4 1 vefeaſable in her, zs it was in ber Pus band. 
nd the Admittance of the Surrendree ſhall have Relation 
to the Eime of the Surrender made, as well to defeat all 
mean dag mave by the Durrenderoz, as all other cuftoma- 
ry rs Lov, out of his Estate; fo2 tis very clear, that 
F GE y the Cuſom doth not commence by the Harriage, 
$ it doth in Dower at Common Law) fo} if he did, then 
. could not defeat it by any A#; which be ma 
in Caſe of Free- Bench, for there the Husband muſt die ſci 
otherwiſe the Widow hath no Title, 
do Jupgment was given fo2 the Plaintiff, the Leſſee of 
Burrenmee, | 


Hibbert verſus Courthope. Hill. 4 W. & M. 
„% ͤh $6 


In A/umpft ſor work A Sſumapſit, &c. ang Judgment againft the Defendant by 
an Too, th A Default, and now. upon Writ of Erroz bzought, the 
forth what Manner Extoꝛ inſiſted on was, that the Declaration was1gener 
of Wagk of Labape. (viz) That the Defendaut was indebted ta the Plai 
" Dent, 2. fl. , in (0. much Boney pro opere & labore ipſius (the Plaintiff) 
e ry pro perde (the. Deſeudant) ad ſpecial” inſtantiam & requi- 

| litionem prædict (the Defeudant) ante tempus illud fact & per- 
format, without ſetting fo2th what So2t 02 Banner of Lion 
o2 Labour it was, fo that it might appear to the Court to be 
lawful; for it might be about ſome unlawful Matter, for which 
' the Law will not imply any Promiſe, 8c. | 
Sed non allocstur, fo per Curiam, the only Reaſon why 

the Plaintiff is bound to ſhew wherein the Defendant is in- 

| 5 , is, that it map appear to the Court that tis not a 
t on Recozd o: Specialty, but only upon ſimple Con- 

tract: and any generat (ods, by which that may be made 

- to . are ſuſicient. onze whe 
- The Judgment was affirmed. An- 


. 
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Andrews verſus ne Trin. 4 W. & M. 


B. R. Rot. 815. 
N Ejectment in the County Palatine of Durham, the 4 Mod. 143- 
de mr 608 ns 1 80 


* _— . Jet a 
np Comb: 201. 8. C. 


in 4 
2 Danv. 753. pl. 19. 


"— "Hot guilty pleaded, the laps had a Uerdiz, S —_— 
and —— cy _ a Wile of ' of Erro2 _ In. T Rap 25 - 
Erro aſügned was in aratt au e In- — 4 11 
certainty Fereok, fb} bt ſefring Weh the Kaan er PC. f . 
Mines, fo as the Sheriff might know of how many to give : 5 + Ball Rep. 166, 
Poſſeſſion. ON. 6 

And fo2 this Reaſon the Court inclined; that the Judg⸗ Noy 121. 
ment was erroneous; but then the Plaintiff pꝛoduting ſe- 1 
veral Pꝛetedents in Durham, and alledging that all the N 


— «vo Et benen fo2 Coal: Mi das net the 


The King werſhs _ rich 5 W. & * 


AE 


HE Deteubant was iadined tn_Middlefss, a bling i 
a Pawn-broker, und it wits nioded ts oooh lt, for 555 I the 

that this Indictment was in Natofe of an e a for Pawn-broker 

—_ the Deſendam om ſuch a Day, &c. 22 . 

the (Wife of F. S. 28. 6d. af at 66 fake Cin bi 

od phy rapes 3388 e Rep 
ment of the t he ( ndant) 
eite & dec dre thy to deliver 1 1 pon 


— — that ſaſd M ad — 
id 2s. 6 N 14 tor the . , Ei 


the kad T. S. & in malum exem 
2 7 g a E-0th 
dos the Court beam tbe _ .* 
Holt Chief Juſtice,) _— or te ook by Few de e | 

Sed quære, for if the ndant wht 
Indiment, it coutd* nor hove-born — by * 


D E 


—_ 
DE 
Term. Sanct. Trin. 
erm. Sand. I Tin. 
Anno 5 Willi. & Marie, B. R. 
vt Loyd verſus Ogle, and Loyd Verſus Eagle. 
An 
and taken in Nao of Aſſault and Battery was bzought 
7 dich dicrerina ' Loyd againſt Ogle, and the Battery being &; 
on Bail, — ""ravions. the Plaintiff pzocured the Pꝛoceſs to 
nh; i; , 2 be 1 Le ſpecial Bail. * 
an arreſted, - and e entered 
fk th Prog wa (rica is a Recognl * "before a Judge as Ball in the 
Bail. o2ziginal Aon, - and akterwards Loyd the Plaintiff re- 


covered. . 1001. Damages againſt Ogle fo2 the Bat- 
terp, and had Judgment; and after the Return. of the 
Ca. ſa. againſt the Paincipal, he ſued-.out- a Sci. fa. 
againſt le the Bail, and had Judgment _— 

and then e was taken in Execution fo2 the Da 

mages. 

- Whereupon be b ought an Audita querela ſuggeſling 
his Infancy, / and the. CUrit being bzought into Court, 
appeared in propria perſona, and it was moved, that 
Salk. 92, 93, 101, he might be inſpe&ed, and his Witneſſes examined; and 
10 = on his Bother -peremptozfly depoſed, that at that 
3 93% very Time he was twenty Pears old and no moze, aud 
| Servant gave circumſtantial Evidence to the lame 
Purpoſe; and hereupon it was W that be might be 


B 1 ut 
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But per Corum, 'Tis Bitter or "Diſcretion, vither to = 


09? to refirfe it, he being fn Execarion ; 
* Audits 


long Aacation 


ftren ed by 
rhe being in 
afn in Mir. acimas- Term in Cn- 


of Renffer was pꝛoducen, and 
09012 to de f Top ; Nat i Gn 
being agaln wohn, ut 5 and alt agreeing in ch 
Thing, Eagle was then diſcharged by the Cöurtt 


The Inhabitants of Sh 
Bolney 


Pu Cal, (viz.) A 
tled in the 


ody, and a Top 


k 7 bus 
maintained _— y > were 
Alowance N 


1 the Pbther and het thee Chien 
yr en tothe Paelor'bo y, where her Hugband was 


bereupon the Juſtii u the Complaint of the Pa. 
rih-Officers of Bolney, bs an Over, that the Partſhſo- 
ders of Shering ſoul contlnne fo þ the 33. 
(eek towards the 2 *. 3 wh 
ider was confitmed upon an Appeal. 


intenante of the 

Ind being reffioved into B. R. by Certiotari, ft was nom 
moved to quaſh it, becatiſe-the Juftices had na Power to 
make an Order foz ſuch Payment towards the Malnte. 
aance of the Chilvzen now they dwelt in Another Part, 

Sd per Curiam, The Barriage of the Dother inta 
Pariſh of Bolney hall not ſettle the Child 
they were Nurſe-Children, fot 
der; but it was donbted, whether thete 
under 7 Years old, ſhaft be reputed to be 


— Term. 6.Trin. 5 W. 6 MoB.k. 


7 ＋ 
- 
- 


Skin. 387. 8. C. 


Comb. 227. 8. 


TTT 
Friends, ſuch 


9 


phere the Relations are obliged; to maintain their poo; 

1 N not be removed out ot 
their own Pariſh where they are ſettled, unto that Pariſſ 
where their Relations live; fo2 by that Means, upon the 
Death of ſuch Relations, the Pariſh where they lived may 
become chargeable, which aught not to be,..and- therefoze 


the pooz Perſon ſhall continue in bis own-Pariſh, and his 


Relations ſhall maintain him there. . 
Et per Curiam, This Caſe is within the Equity of the 
Statute fo2 the Relief of the Pooz; and there is no Rea- 


| ſon that Shermanbury ſhould. be diſcharged of the Childzen 


King & Ur verſus Phippard. Trin 5 Will & 
— Mar. B. R. Rot. 383. 


5 Kc. n e 

The Defendant at the Plan - 2 die & 
7 5 ſupradicto apud H. prædict. in ipſum (the Defendant) 
ultum fecit & ipſum adtunc & ibidem verberavit & vulnera- 


vit ac ipſum vulnerare & mahemiare voluiſſet, and ſo juſtifies 


pleade 


© fn his own Defence, &c. 


The Plaintiff replied, \ + prædicto tempore quo, &c. 
the afozeſaſd Aſſault by the laid Mary, upon the Defendant, 
was ſuppoſed, the Plaintiff King was poſſeſſe-of an Houſe 
ſituate in, &c. and that the Defendant eodem tempore quo 
the Aſſault by the lald Mary, upon the Defendant, is ſup- 
Pak entered into the ſaid Þouſe upon the Poſſeſſion of the 


aintiff King, & ipſum. diverſis injuriis & contumeliis laceſſu, 
uper quo (the Plaintiff King) required the Detendant to 
depart. out of _ his. Þouſe, but he rekuſen ſo to do, and 
thereupon the Plaintick Mary, per Mandatom of her Þuſ- 
band (the Plaintiff King) molliter manus impoſuit on the De- 
kendant, to put him out of the Houſe, ſuper quo the Defen:- 
dant ira motus aſſaulted and beat the Plaſntiff Mary, as in 


the Declaration, & h ſunt.yerificare... | 

Ard opon a Demurrer to this Repiſcation, it mud it 
ſited fo2 the Defendant, that the Repl g {ll fo} 
Want of a Traverſe, (viz.) Abſq;-hoc,.that- the Þlaintif 
Mary ververavit & vulneravit the Defendant, becaule that 
is poſitively alledged in his Plea, oz at leaſt N 
1 | 9 I» 


— 


een dit. At. el ed 
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traverſed, abſq; hoc quod inſultum fecit ad an 
the Defendarit, as is done the like. the 
Boaks of Entries, 01 if they D not traverſe, ut ſi ſupra, jt Rat: = 612. a. 
was neceſſary, at leaſt, that in the Concluſion of the Re- , 8 
plication the Plaintiffs ould have averred that to be . 
ame Aſſault, which the Defendant hap mientſaned"Ju_his 

a, 
72 per Curiam, Che Replication is good and as it 
ought to be, and that the Traverſes, ut ſupra, hap been m. 
material, becauſe the Matter of the Plea was Fronten and Where » Juſtiication 
avoided; and tde Wozds verberavit & valneravit in the ® ** 1 
do not differ it from the Common Bar Son 'affault cecegary to aver it 
Demeſne, but only make the Plena intaamm; and as to obe the me Tre 
2 — there is no Meed of it in this Caſe, bfcauſe *;, „ 


21 H. 7. 39. 
. to be dene at . 
hate and and gary > o_he vane ot the Sei; $+ 
tion be at nerve t duet 


vn ue l. Tine Ele. Place 

Et per Curiam, The 28 dug t to be ſpecial (as 
tis) tecauſe this Patter could not be given in in Evidence 
upon the general Replication de injuria ſua — 


Judgment * Plaintiff, 


Gale werſus Till.” 


T. bzought an ation on the ee cams 125 
— Pleas againſt Gale, as Adminiftrato) of T. & and 
e was 
— Grit of Erro: in B. R. and there the 20D 
ment was affirmed; and now it was moved, that the Admt- 
niſtratoꝛ might pay Coffs upon this Writ of Exrot, be- 5i 
cauſe it was his own At, and lay in his own — PAS 
and was bzought. in dilatione Exccutionis, fn which Caſe 
the * Statute gives double Coſts. 
But after an Adjournment'on Mondap 27 Novemb. 2 
it was reſolved; that the Adminiſtrator 4 not pay a 
Cots, foxthat be was not # Perſon v rin x 
atute, 


— 


— 
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44 . 


24 wi k x: Wy w, W 


Fang f D722 upon Bond, &c. the Defendantpleaded the Cu. 


Salk. 280, 291. Felton was made, that he had ſo much | Boney in 


tom ot Foreign Attachments in London, (viz.) That 
on ſuch a Day T. S. entered a Plaint, &c. againſt the 
Plaintiff Lawrence in London; and upon Pꝛoteſs again 
him Non eſt inventus was returned, and thereupon a _ 


Raſt, Ent. . or And upon a Demurrer to this Plea it was adjudged in, 
. 457-4" _, + , becauſe it was la(d, that the Defendant (who was the Gar- 


BE bands of the Defendant Atherton, and that he the lid K 


_ therton was attached by the ſaid Money, and ſo ſhews all 
the. Pzoceedings thereon. . - 


niſhee) was attached by the Honey in his Þands, whereas 
it ought to be, that Lawrence (the Defendant in the Ation 
in London) was attached by the Money in Atherton's 
Hands, foz ſo is the Cuſtom, and ſo the Defendant had 
nnn 12 . 


1 


Lam on werſiu Collingwood. "Thin. 5 Will 
2 & Mer. R R. Kot. 509. 


8 obtained a Judgment fo2 401. Debt, and 
Damages against Edward Craſter and * 

ee — — and after the Pear, &c. he bzought a Sci. f. 
eee Upon dal Judgment againtt Anne Lampton, Relict and Ad- 
Comb. 325. S. C. miniſtratrix of the ſaid Robert Lampton, ſuggeſting the Ke- 
CIS ſupra, and that Craſter dien, and Robert Lampton 
85 7 him Curvived, and then: be died, and that Anne Lampton 
„Gen wag: Adminiſtratrix;| and upon two Sci, fa's and Nichils 
returned againſt her, he obtained Judgment againſt her as 
Admintüratrix of the ſurvivſug\Debtoz Robert Lampton. 
Upon which Judgment the ſald Anne Lampton b2ought 1 
- Writ ot Erroz in the ſame Court where the Judgment 
8 (viz.) Error coram vobis reſiden, and fo; Etro al- 
ligned | Parere of Fa, contrary to the Suggeſtion of the 


EET > Chat where by the Sci. fa's it is ſuggeſted, that Cr 
aaa Oo firſt, and Robert Lampton him ſurvived, the averre?, 
en Lampton died firſt, and Edward Cralier —_ 


10 


Tem. 8 * — WN M ANN BY | 


fie was ag found tay gone Wes 
— by = the mo in the r (viz) That 
Crater ſurvived ; ed how & 9 maven W's 
ody ax 


10 85 
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adjournatur. 
But — was djud | 
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Seymour verſus Greenyill. 


CEN Hillary-Term 30 & ; 
The Plaihiiff 5. 
ment again 
Eſq; fo 1000 l. 
Crecution was tunen viſt 
(ued within a Year and 


1 Car, * B. R. Rot, 1 
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cxab. 233 weg obtained; and that the Plaintiff, without ſuing ont a, 


22S 


was had, and the Lands 


* . | Wu 

»# 1 3 * 
I 28+ © 1 ' 
„. 9 4 > i D 


/by the ſame fle in Fee of 


er <q itt 95 


ny Sci. fa, againſt the Defendant-in the Aﬀion, had now ta- 
ken out an Elegit direſted to the Sheriff of Berks, returnable 
the firſt Day of this Term, and-thereupon an Inquiſtion 

of the Defendant delivered, &c. 
in Execution. | 


But the. Plaintiff had now entered on the Roll of the 
ſafd Judgment an Award of an Elegit, as of the ſame Term 
with the Judgment; and had continued it down with Vice- 
comes non miſit Breve to the Time of 

And now it was moved to-ſet aſide the Execution of this 
Elegit, and to have Reffitution, &c. becauſe the Sui 
this Elegit was inſufficient, fo2 it ought to be altually ta. 
ken out ſome Time within the Year and the Day after the 


Judgment; otherwiſe ſuch an Award as this is, may be 


entered at any Time, paying only fo2 the Continuances, 
and then the Party will thereby be tricked out of the Bene: 
fit which the Law gives him of Pleading any Matter poſt 
factum, upon the Sci. fa. which ought firſt to have bern 


Et per Curiam, That unleſs a Writ of Elegit was au- 
ally taken out within the Pear and a Day, that the Award 

_ thereof afterwards. would be to no Pyrpoſe; and therefoze 
thig. Elegit wag” frreguſar- without a Sci. fa. firſt ſued out. 
1 upon Examination os ſeveral ot the ancient p2ati- 
ung Clerus then in Court, it appeared, that it had been 
the conſtant Pzattice amongſt them foꝛ many Pears, only to 
award an Elegit with Continuances on the Roll, and to 
take out that Writ at anp Time afterwards, without lu⸗ 
Ing out anp Sci. fa. the Court, conſidering the In- 
conveniency of opening a Gap to deſtroy ſo many Executi- 
ons, for this 


Court, ordered that the Execution ſhould ſtand good. 


7 urner verſus Felgate. 


Years rendzing Rent; and that 


* + TI 


the Suing out the 


„and becauſe the Practice had pre- 
vailed ſo long, that it was now become the Law of the 


Replevin foz taking a Silver Tankard, -&c. the Defen- 
ant Felgate avowed the Taking, | &c. foz that he was 
an Þouſe in London, and being ſo ſeiſed, 
be by Judentute dated 9 Febr. 1680. demiſed the ſame to 
* 


o 
1 
= 


after- 
wards 


ng out 


— 
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watds he ſold a Moiety of the Reverſion to one Palmer, Where 2 Travers 
and foz 1501. de medietare redditus prædict f 7 Pears © uu. 
alter the Sale of the other Botety to the ald Palmer, -he ons 
(the Defendant) avowed the Taking, &c. 

The Plaintiff pleaded in Bar, That at the Tine of 
the Leaſe made to Harris, and at the Time of the Deten⸗ 
dant's Sale to Palmer, one Mary Chown- wag ſeiſed in 
fee of a Moiety of the ſald Þouſe,. and died ſeiſed; and 
that it deſcended to Thomas Chown her Son and Heir, 
who is ſtill ſeiſed thereof ; and that the Dekendant was ſef- 
ſed of the other BYoliety, and ſold it to Palmer, as he had 
ſet fozth; by which Palmer was ſeiſed, and ſa; the Defen- 
dant took the Tankard de injuria ſua, propria, and traverſed 
that the Defendant. was ſeiſed in Fee of -a Moiety of the 
ad Reverſion, at the Time of the Taking the Tankard, oz 
at any Time after the Sale to Palmer. 

Ind upon a general Demurrer, the Plea in Bar was 
held fil, becauſe the Plaintiff had laid a Sciſin-in Fee of one 
Moiety of the Houſe in Mary Chown, at the Time of the 
Demiſe to Harris, and had not traverſed the Defendant's 
Sellin of the Whole, as he had alledged in his Avowyy, 
which was the pꝛincipal Point to be traverſed, 

Judgment foz the Defendant. 


- . . 0 
"I 11 
— 


9 4 ; e 70 a 
Smith verſus Kemp & al. 
— * #1 + £ 1 7 ” 1 m * 
5 131 UI 5 — 1 9 


1 28 of 2x; 7, Se IN? * 3 '1 g 

T Levi ck Newbury uni Kemp 5 au. 637.8. 

and o Servants to one Harris, Parſon of New- 7 os &f army 
ton in Hampſhire. 414) 4h gt onde n 

Upon Not guilty pleaded, the Cailſe was tried at Win- Sn 34 

cheſter Aſſiſes, and the Plaintiff had a Gerdid, and 2 d. x 
Damages; and it was now. moved.in Arreſt of-Judgment, ; el . 
not maintain this Adlon. n 6 85 vo}. 055 = a 
The Declaration was, That the Defendants vi & ar- 
nus clauſum ipſius (the Plainti 
paroch de T. in Com” prædict 


Cro. Car. 5 
: 178. 


Keb. 
vocat Peckſmead Mod. 97. 
11155 & — gy © Med wm" 
lideram piſcariam ipſius (the Plaintiff) in clauſo prædicto cum 


$3» $54 


retibus piſcat' fuerunt & piſdes inde; (viz.) -200 trutas, &c. 

ceperunt & aſportay &e. 1 0 n | 

The Exception to this Declaration was, that, T 

& amis cannot be maintained by him who bath only libe- 

run piſcariam, ko: he is no moe than a Commoner, and 

jath only a Liberty of Fiſhing with others, and not the 
2% 417549) hn Cad o: 2 d ng” Oe 

: 


+ 


"v6. Term. 8. Mich. 5 W. & M.'B.R. 


Dan intire Fiſhing himſelf; for be hath neſther the Pyoperty o: 
es eig. POAEo0n of the Fiſh in libera piſcaria, but only a Privi- 
An areen Paal and lege of taking them there; and therefoze cannot maintain 

* 4 . reſpaſs vi & armis, ns moze than he who hath Common 


was arreſt- Paſture. 
24 upon the Motion | {i Juſtice G. ritev a Caſe between Up John and 


of Mr. Pollexfex for 
2 Dawkins 


oa, a 
ich 
© Sed per Holt 
Judgment in 


— Term 


IM ES 
of Mes. Reynell by ane Vincent her f 
— ſometime e Ben orifing be 


and ought to be returnable) that Rey · 
ife had efloined the Plaintiff's itte ad loc! 
„ fo as he (the Sheriff) could not make Delivery, 
Note; This Pluries was teturnable quinden' Paſchz, and 
upon the very Day of the Return, the Defenvants entre 
oy with the Philazer of Devonſhire in B. R. 
but ding this Appearance, the Plaint#ff ſued out 
a Capias in Withernam againſt the Defenvants; and therr 
their Agent Norſce of ft, fummoned the Plan. 

tiff befoje the Ch. Ju. Hole, who fayed the Wirbernam; and 
thereupon they moved the Court fox a Superſedeas to it, be. 
cauſe they hav entered khelr Appearance ut ſupre, and wert 
abe, and did offer to plead non ceperunt, &c. 

xz 4 


: 


This 


E WET. 


- i $=r_— <4 — e—R@OCO — 


Term. S. Mich. 5 W. &. M. B. R : 287 


bis was oppoſed by the Counſel foz the Plaintiff firſt, 
becauſe this Plea is an Averment-againf-the'Sher: Re- 
turn, and therefoze ought not to be admitted; befives, ad- 
mitting this Matter might be pleaded,: yet bekoze the Plea 
is received, the Dekendant ought to Gage Deliverance, by 
giving Ball to make aDelivery at the Plaintiff's Wife, 
if the Iſſue Non ceperunt ſhould/be found againſt them. 

Sed per Holt Ch. Juſtice, Upon ſuch a-Weit,-the,Sber(f 
(not finding the Party) can make ng other Return, but an 
Elongavit; fo? he cannot falſify the Suggeſtion. of 
Writ, and return Non ceperunt, becauſe/as: ta that. 
ter he is concluded. by the.Writ, and a Plea of Non cepe · 
runt is not a dire#-Avetment agninſt the Sheriff's Return 
ol Elongaverunt. en „n 083 Jo gti 
- Cherefoze tis but reaſonable, that ſince: the Sheriff cans 
not return Non-ceperunt, the Parties Mould: be; admitted ts 
plead it in their own Defence; and as ta the Gaging Deli - 
verance, it ought- not to be upon this Plea, becauſe the 
Defendants deny the Taking, and therefoze-cannor Gage 
Deliverance of that which theß baue not, oz a Geger of 
Deliyerance is in no Caſe hut 'where the Defendant admits 
the Taking, &c. and cantroverts:the Moperty + | 

But in the pzincipal Caſe, the Court obliged-the-Defen! 
dants to plead no other Plea than Non ceperunt, and that 
without any Delay, and thereupon! they hawa Rule tor a 
Superſedeas to the Withernam. 1 ag „ 

Ind Peter's Caſe, Mich. 1 W. & NM. and Trevill's Caſe, 
Mich. 3 W. & M. were cited as Authozities-fo2-this Pace 
tice of the Defendant's Appearing upon the Return ot the 
Homine replegiando, eien da ace 


p Z : 121 14 4 | | ; $1137) y* | th 
The King verſus Pariſhioners of Hunt 
" ng : 1 $44 4 [#1 1 + 4 I) 


HE Caſe, ſſ. One Andrew Lucas, a poo? Man, 

ling in Lancaſhire, was by Over of two Juſtices 

that County removed unta the Pariſh: of Huntingdon 

Cheſhire, as being laſt legally ſettled there. 

- After this Removal, two. Juſtices, of Cheſhirg 

CE en Neo as 
em r luntmgdon 

ſettled in the Pariſh ot Stock in the County of 


and therekaze they removed him to e 
HET into B. R. 


- +4 „ 


- - 


and now 
, The 


Cheſhire Oer beh 


288 Term. S. Mich. 5 W. & M. B. R. 
Che chier Queſtlon was, Whether a fozeign Caunty is ſo 
tar obliged by the Oder of two Juſtices of another County. 
that they Have no other Remedy but by Way of Appeal 
from that Oer to the next general Quarter ⸗Semons held 
fo: the County where the Owet was made. 21 
D whether: two other Juſtices of the foreign County 
may male another oziginal Omer, and ſend the poo! Man 
to a third Place, ut ſupra. 20 F 
And it was inſifted, that this Cheſhire — 
good, otherwiſe a foreign County would be without 
medy, becauſe the Appeal muft be to the nert Seſlions 
where the firſt Order was made; and it may happen that 
Seſſions: may be over befoze the foreign County may have 
Notice of the Over, 02 at leaſt befoze they can poſſibly 
come to the Place where the Seflions is held, if the Coun- 
ties are ata great Diftance, and the D2der ſhould be made 
a very little Time befoze the Sefſions. 
And farther, that in this Caſe the ſecond Order did not 
fnterfere with the / Flr,” becauſe the Perſon chargeable is 
not ſent back to the Place from whence he came, but to a 
third Place, which was the Place of his laſt Reſidence. 
The Court voubten of this Batter, and raiſed a Que: 
ton, CUpether the next Seſſions ſhall be taken to be the 
next after the Making the Order, oꝛ the next after the Par 
ties find theniſelves aggrieved. | 
But it was agreed by all, that two Juſtices of the ſo- 
reign County could not, by an Ower, lend the poor: Man 
pack again to the Place from whence he came, foz that 
- would thake an Interkering of Jurisditlon. 3 
At laſt this Oꝛder was quaſhen, as being informal, (z. 
fo2 that it did not recite, that Lucas was laſt lawfully ſettled 
at Stock, but onlÞ that be was ſettled there ſince he reſided 
at Huntingdon; and to the Points ſupra were not deter- 
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Ea reverſe a Judgment In EjeQment in C. 3. 


ven koz the-Plaintiff, and the Erro2 aſſigned was, 
the Recozd, that the Demiſe to thc 


„ 


„ - .» Plaſntiff was on the 26th Day of January, 1692, 
Term. Wien een | 


* And 


4. 
1 


. 


. 
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— — — 


aud it appears likewiſe by the; Placka, er that the De en 174. _ | 
caration Wag, 07 the Tame 1 13 which —̃ 
to the firſt Day, ang ſo, the; Aion wan aue e 
Plaintiff before his Title acctewed, o) at ſeaſt on the very 


ſame. Day, which cannot be, becauſe. the Law allows no 


actions of Days. ö noir en Joo 7 
es 8 8 10 152 Gerdi, the Chief $ Loca. gs. 
— ſald, that ik rea would, take, Ad- | 

ntage baue alledged Biminu- 
be certified; and 


ntick s Title, it 3 1 

Mahd SCALES OED 

| ths 113 330. 418 7 ! * 14 4 37? * 24 
Mägley and Gilbert verſus" Eeyęlace, Tin. 5 


Will. & Mar. R R. Rot. 625. © 


HE Cate was, ſſ. One Keigbtly demiled an due to Tenanc in Common 
Jones fo2 a certain Term of Pears, rendzing Rent ; =* II Ac: 

jones afligned the Term to the Defendant Lovetacey an ttt 
Keightly by his Laſt CUlill deviſed a Moiery of tha Revers : Davy: 5. pt. 16. 
ion unto Midgley, and the other Meicty to Gilbert, and f. — L 23. 
died; and now Midgley and; Gilbert join. in an Asten oo | 


Covenant, and afign the Bꝛeach in Non-payment: of "the 1 


Kent, b U O95 ,157890C Das T30ITEQE B 21 
The Defendant - eaded, that after the Rent became 
due, and befoze the Anion was bzought, che Platntifis-had 
by Fine, 15 granted Reverſion to one Hawkins, and con - 
tluded in Bar. | KY 


TORT a eco. $1) 
— upon a Demurrer to this Plea two:Queftions. were 
made: 1 19799 69 1 ur 
(.). Uhether the Plaintiffs ought to ſever in this Ac- 
tion, 02 in an Action of Debt- for this Rent, becauſe ther 
ate not joint Lefſozs, but have each of them a federal and 
ditint Intereſt ta a Moiety of the Reverſion .. 

Co which it was anſwered and reſolved, that the Plain 
tifs are Tenants. in Common, who may join oz ſever: (at 
Cleition) in an Action of Debt fo; Rent reſerved, + | | 

Sed per Holt Chief Juſtices, It they ſever.in-Debe, &c. they 5% don. cover. 
nuft not each or them make his Demand of ſuch; grcertaln ft © 
Sum, which amounts to a Molety, but the Demand muſt, n 

de una medietate of the whole Rent, and therefoze if des — 
may join in Debt, they may likewiſe join in Covenant.” 


| es (29) te 


Arn .. 


= KEN =. ELL Em BR 


and 
pain ainable fo; 1 arreats of 
ion was ont of the 


Ser was but am gnee of 
e way cane 


a ache, 


kor — > 


| 4 gfyes 

1 Sid. 57-402. Aﬀigh&y : 22 
„ Privity of Eſtate is gone. 
1 Keb. 565, 572. 2 per Curiam, Debt will lie in 1. Caſe fo? 1 


ls = 


e e ny ee e n 


<< ber od tam, Bo. Nie and Tits of Lon. 
N re es 2. 1 fan [20 man oe Si 
Comb? 5 8 . ge g * 
Curia. By 4 RNs tp, ME 
1 
. e ON! 


yo 


oft 5 
b 
tip not ald, chat the Defendant ſep⸗ _ 
Mb that it dete #ivt-ppeer, Mit that th 
note her; and the Allowance of 
one Offetiee, and then but 
—_ w— 


s Cit is * 21 Jac. 1. 


pony 
t 
209 one 


ih 1 proj en 3 
. . . e £ an 1 
2 Ea , 4 f Peer; Tete cen Asten being beotyht in B. l. 


A 645,739. "1s 0 11 2 Londen, * 


— . . | | — 
To which it was anſwered, and ſo reſolved per Curiam, Gus. 
that this Offence was well laid, and that it could never 
be intended, that the One ÞHundzed and Fifty Þſdes were 
all allowed at one Time, hecauſe tis enafﬀed by the Sta- 
tute, that every Hide ſhall, be ſeverally ſcaled,, and there is 
no other Method of Allowance, but by Sealing; and if but 
one Offence, and that committed on one Day, the Statute = | 
would be flluved and ufele s. 
And as to the laſt r Curiam, this is not C. cu. 112. 16. 
within the Statute 21 Jac. becauſe that Statute doth. not $4 303, 400 
give any Jurisdii#on to the Juſtices, of Peace, and they ; 1er. 2. 
ae Power to inquire” a an dre ba that . 401, 424 
Sta - 21 T4 1 9 6 
Et per Curiam, Not gulſty is a good Plea to this 


Aktion. 
Judgment koꝛ the Plaintiff. 


Yaxley's Caſe. . 


E was connuitted by the Earl of Nottingham, Secre- 33 El e 2 par. i. 
tary of State, by Ulirute of the Statute 3; Eliz. fo2 itment ill con- 


refuſing to anſwer, being demanded, whether he was a d. 6 8. C. 
Seminary, or maſling Prieſt ; and now he-b2zought an Comb: 224. 8. C. 


eſuit, 2 

1 Corpus, and pꝛaped to be ballen. Salk. 351. 
And an Exception was taken to the Commitment, fo2 

that the Concluſion thereof was, (viz.) There to remain 

until he ſhall be from thence diſcharged. by due Courſe of 

Law, when the Wozds of the Statute are, until he ſball 

anſwer unto the Queſtions ; and therefoze the Commitment 

ought to be ſpecial, accozding to the Statute ; and. the 

Nen Northampton's Caſe was cited, and re-. Antes 118, 152, 


on. | 912. 03 031)! 

Beſides, the Commitment ought to be by a Juſtice- of : And. 298. 
Peace, and a Secretary of State is no ſwozn Juſtice; and Na * 
[t was objeted, that the Habeas Corpus At had ſulpended ; Leo. 70, 51. 
this Statute. ' | U out ISS 79 > bs. 
Sed per Curiam, both thele laſt Objeitions werte ober- ***- 3 
ruled, but fo2 the firſt the Court held the Commitment (11, $a. * 
Then they asked the ſame Queſtions of the Detendant, w_ Wynd- 
who anſwered openly and direfly in the Negative; and % 
thereupon he was diſcharged. | 


Ppz Gilmore 


N Mich Ws & M. LY 


J Sete aig Hus 
2 122 a cheat Ves tt Ejettmeit the Cate was a 
wy E kettler his Lands now in Que. 


| Tg Uſe of himſelf in Tafl, Retnofnder to Simon 
d 


Lev. 213. 8. 
87 


7 to Bales of his Body lawfully 
Sir 1 7 8 0 6555 in Tail, 
in F s own rigbt „ 
De NN nt there was a fligle Power 
_ — to Edward Mountford, tb trvoke 
Revo te only fimiſted to Simon Mountfbrd, and to limit 
new Ales inſtead thereof. 
Afterwards the ſaſd Edward Mountford, by a Deed ſub- 
ſequent to the ſald Settlement, reciting, that whereas be had 
a Power to revoke the Ales limited by the ſaid Settlement 
unto — — __ Heirs Males, and ſo miltt 
cites the te mon, by omitting the following W 
' (viz.) of his Body begotten, he declared that he di 8 
the ſaid Uſes to Simon Mountford and his peirs Males, 
and dfterwards in the lame Deed, by way of new Uſe, 
he limits the lad r 
Ee 
on on ee we were made. 
(CB a good Revocation of the fir 
Ate, becauſe of ern of the Eſtate of Simon. 
And avjut -d thi it was a good Revocation ; ; thy ich 
, and the Intent of the Party is to 
ſerved. 


(2.) The next Queſtion was, Whether this new Ettate 
limited to Simon Mountford was a Fee-ſimple, as nene 
out bt all the Effates of Edward Mountford ; o; other wilt 
whether it was the ide Eſtate-tail by Intendment as before. 
that it was an Eftate-tail ; fo; if it ſhould 
'be — a Fee - ſimple, then the Remainder to Sir Ed- 
ward Mouneord be vefirbyed, which Edward had 


not Power to do. 
15 | 


BFS+ 16 
| 279- P. 9. 


324- S. 
5 


1 
* 
: 


Term. & Mich 5 W; & M. RR. 


* _ 75 


Neath ck Thing” Trin J W. & M 11 
Rok. 188. 


in an „and the Erro2 inſiſted on was, 


was general, (vir) Johannes Reeve queritur de 1 

de 2 tranſgreſſionis ſuper Caſum in the Plaintiff's own 
and pꝛoper Right, but he declared ag Executor of Felix 
Bayram fo2 ſo much Boney teceived to the Uſe of the 
Plaintiff as Executor, &c. 

Et per Curiam, This is ſuch a Gariance as is fncon- 


ſtent, and therefoze the Judgment was reverſed. 


The King werſus Barlow and Jeans, Churchwar- 
dew of the Pariſh of St. — in Derby. 


Tur Church 
* 14 Car. 2 


RROR in BR: of a Judgment in ene 


Then e. 


wardens yore ab tafute sin. 
JA, 


the plaint, which is the — in that inferio? 1 786. 8. C. 


Conſtables of the five Pariſhes within the Ul of Derby, 14 Car. 2. * 12. 


had expended ſuch Sums of Money in conveying Perſong ind 


5 of the mane, © Raw ©: 


by Paſſes, and that J S. and E. G. two Juſt 
Beate, had fſtred out their Ozders unte the Conſtables, able 

Churchwardens, and Overſcers of the Poor of the ſaid five 
Pariſhes, Commanding them to meet at ſuch a Time and 
Plate, to make a Rate for the Reimburſement of the ſaid 
Conſtables ; and that the Defendants did * meet, 
but refuſed to join in making ſuch Rate, &e. 

_ This 2 being remobed Into B. K. it was mo- 
to quaſh it. 

( Firſt, That the Warrant of the two Juſtices was 
to make a joint Rare fox” all the five Pariſhes, which s tl, 
becauſe tis not accoading ta the Direction of. the Sus, 
no; equal in it ſelf, becauſe the Charges of ſevere 
tables may be une qual; and every Paridh ig liable only to 
the Charges of its own Conſtable. 

Belides, they are not compeilable by the Statute.to mgke 


a Rate, fo2 the Moꝛds are, that they may make one, and 


(0 at their Eleftton. 
Sut the Court would not quaſh the Indikment, 
the Defendants were blameable, it being very e 


. 
to 


> Tem SHill. 5 W & N ER 


that the Conſtables ſhould be reimburſed; and therefoye, 
as to the firſt 1 5 (viz.) The Inequality of 


- , ft wall be talen Re 
do ſingula fin 


gulis. 
| 1 5 other ©bjettion, that the-Wozds of 
-_._ Statute are, that they may make a Rate, and "fo "tis 7 
| their Election, whether they will make one 02'not 2 per 
Curiam, where a Statute faith, 2 
done, "tis ame wniderſtood it mut be done. 


„ e d e 
Term Sanct. Hill 


WII & Marie, B. R 


Child. & a 6s Sands" Trin. 4 W. & M. 
SK Rot. 129 


ke | R17T of Erroz on 8 Judgment-in C. B. upon 
Lev. 351. 8. C. a ſpecial Uerdi# there found in an Atſon on 
Skinner 334. 8. C the Cale,” grounded upon the Statute 13 R. . 
hg "ag 15 R. 2. and'2 H. 4. cap. 11, fo: ſuing in the 


3 263. >> een Admiralty, &c. 

W. 1 obey The Cale upon the ſpecial Uerdi# appeared as fol 
Ae for fuing in loweth: 

analy. Af. Sands was a Merchant of London, and ſole Owner 
Vide Skinner 281. of ſuch a Odin, wheteon dena leveral other Rs 


a. AY. de. —_ 
— — — 


— 3 — — — — 3 — 
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had ioaden Gn to @ very great Galue, deſigning &Goy- 
age to the Haſt Inches. rr * 
Abu this Ship. lay: thug lgaded-in the Riven, Thames 15 f. | 

coady to Lal, Sir Jonah Chilch and others, Members of the : C33 
She ct the Company) 2er 80 S, lon ü 
— to: gay this Ddiy: from her intended Qoyage, 
{uggeſting that ide wag an Interloper, aun aheut £0- 2 
contrary ta the Prohibition of. the Charter of that, Com- 
pauy, and thereupon the Ring s Warrant mas my 
- Afterwards the fafd Sir [Joſiah Child, and ggberg, &c. 
applied to the: Court of vt Paoceds to are} the 
fald Ship and Goods, any accowdingly! they obtainey a 
Tarrant from that Court in Nature af an Attachment, 
\n Utrtue whereof the ſain Sup and Seods were aßually 
arteſiev, by which Beans. the Uoyage was les. 
and Sands alone (who'was9 the only Owner of we Og 
and of tome Patt of the Goods) brought this e. 
Sir Joſiah Child, unn others, Pembers 6 the dig 
Company, who ated in this Matter; and the Jury fquuy 
fo: the Platatiff, and gant 7 rob Damages; and after, Ar- 
gument the [Plaintiff han Judgment fe the ſaid Damages = 
in Duplo, (viz) t 150 l. and aa double Colts, Acconmmg 
to the Statute 2 H. 4. which Judgment was gbtained- in 
the Court of Comman Pleas. J 1 370 
and now upon a Writ at Etre bayought in B. R. it was 
argued that this Judgment was erroneous, f 
(1.) Fo2 that this Adian is Maught by Sands atone, when . 
all the Part-Owners of the Loading ought to have joined. 
To which it was anſwered, and ſo refolved, that this 14 By. 3. 23- b. 
arion was graunden meexly. on a Tort, therefore tis ſever- , Af pl zz. 
able in its Matu and nat like the Caſe of Boſan and Dyer 159, 212,281. 
Sandford in B. R. fo2 that was an on grounyep on d f. 5 
Contract in Law; and therefo:e all Parties to ſuch a Con- comb. 116. 
rat muſt be likewiſe Parties to the Sult; but this is in os, 279. 
Nature of a Treſpaſs! ', 2 0 N . 
(2.) Objetion, fl. Chere is nathing found in this Ger-; Moe. 321. 
dit to hulng the Defendants in the oziginal Aion within da , 
the Penalty of the Statute 2 H. 4. '2 Cro. * 
Becauſe it appears that the Ship was ſtopped by Aixtye; Cr. 582. 
of the King's Warrant, which in this Cale the K. > . 
vell do, fo2 the Marrant is no general Pzobibition- to pyer 177. 196. 
trade, but a particular Prohibition to trade with Iafidels: 
and as a Security only againſt ſuch ſpecial — 
| | L 


/J ' 
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* Beſides, the {oſecution which is found to be made by 
Rag. a8: a Joſiah Child, &c. in the Admiralty-Court, is not ſuch a 
11 c becauſe" rhere 
was no Suit in that Court againſt Sands, but only a War, 
rant to atreſt the Ship, and no Libet:againſt any Per- 
ſon; and the Mozds ot the Statute are, That the 
grieved ſhall have his Action againſt him who purſues in that 
Court, which muſt be intended o a Sult by Way of Li. 
bel, inter partes; beſides, it appears, that Sir Joſiah Child, 
and the others, were but Agents to the Campanp, (i. c.) 
no other but their Attornies; and an Attozney of the Party 
ſuing in the Admiralty is not within the Penalty ot this 
Statute; koz it being a penal Law, it cannot be extender 

| by any -Conftrutton. 11 1005 1 71 

To all which it was anſwered, and ſo reſolved, that it 
plainly appeared, by what was found upon/Recozd; that 
the Defendants in this Action had incurted the Penalty of 
the Statute 2 H. 4. fog the common Courſe of /Pzoceedings 
in the Admiralty, in Cales of this Nature, is by  Proceſ; 
to arreſt the Ship; and tis that which wings in the P 
pꝛietoꝛs pro intereſſe ſuo, and then the Libel fallt; there 
foze he who p2ocures this firſt Þ2oceſs out at that Court 
P ) doth e and purſue thetein, which ate the Wozds of 


the Statuſte. | 
Therefoze the Dekendants being found. ta have pꝛotured 
the Aumiralty Piotels, and the Ship and Goods to be ar- 
reſted thereon, this is a full Pꝛoſecution actoꝛding to the 
Hob. 87. Courſe of that Court, and ſuch'Evaſions have always 
©...  been'diſallowed,! 4 bon? 57 bs oe i 
Godb. 365, 387. (3.) The third Tbjecklon was, that this Aion is lam 
| fo2 conſequential Damages, (vz.) per quod he loſt the Pꝛo- 
fits of his Uoyage, Which ought not to be in an Aion 
grounded on this general Stature. 
(4.) And laſtly, that the Plaintiff ought not to have 
double Coſte. Niete amn 


To both which Dbjetions it was-anſwered, and ſo re-- 
ſolved, that as to the conſequential Damages, the Leying- 

d it ſpecially was but Matter ex abundanti, fog thoſe 
mages might have been given in Euldence, tho' not men: 
ttloned in the Declaration, as in Battery 02 Pathem fo! 
 ___ "Byeaking a Limb, &e: the Lols of the Plaintiff's Time 
4 map be given in Evidence upon the common Declaration; 
theretoꝛe in this Caſe the Plaintiff ought to recover conſe. 
1 ien nm uential 


4 


9 91 
. 0 
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queatial Damages fo2 his: wo audithe nne 
cially cannot hutt. 

and as to the Coſts, which: are doubled, as well. = * 
Damages, kis u Rule, that in all Caſes) mbere Damages , i. 
aud Coſts. are gien at Common Lam, and a Penalty is Nin. 555. 
added by a Statute, * —— that alſo draws 
double Colts: . Dyer 159. 

as to the Excuſe, that the Defendants were only Agents 
to the Company, tis not found that they commanded them 
la ta do; o ik they bad, it mould not; haue excuſed. them 
from the Penalty, fo2 tis at — 5 — 
gal Commands. * 

And the Ki Warrant will not mend the Matter, be⸗ 

cauſe the Defendant's Apnlication to che Ming in Council 

was illegal F WE Foz; that Wms „ne 110. 
5. was Iten: das : 

It was agreed, that the king may. grant \Embargocs Mov 29: 
on Ships in Time ot Mar, oz map implop the Ships 2/514 
of his Subjeits in Time of Danger, far ide Werbice and Rep. 5 
Defence of the Nation; but this Marrant was not in 
the Nature of an Embargo, fo; it was oniy ta ftap a 
ſingle Ship, and not in any Time; of; {War 0 Danger, 

o2 fo2 the K ee the Paetence of a 
Piohibition foz not trading With goes no fatther 

than thoſe named in the Charter ol this:Company; fo; that. 4 
it appears all was done with auvate ae only,” where?! LS 


foze tis altogether voidz. 3 
udgment was > 


And fo2 meme afo .the 1 
. 12 — 


n 01-002 9 O50 n eee e 
Men O11 enen 200 Jo © J 


"7 2 . —— 


103 — 01613 
TE. was iabſaeh. at at the, Ol ng 
"Name 9 Charles olls LEY 1717 ehr f th TEE of . 
to the Bar this — ew demo- Indictment. 
ved, 8 this 
E 


iter band fox the Cs Of iP , ee 


n 
en he erhibited. his," Þica reavy ingrofſed” vi Notes This Ple 
=, which upon LE 2 ow bed, . = 


lea in Abatement” aud began this: 
J. Carolus c ſub cuſtodia Willi. * Tom, 11. 
5 Gen, ue 4d 80 Dominorum Regis & bs *. 


Qq * 
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12 dia præautea ex 
die dos. in 


8 
© 


Newgae. virtute brevis Dominorum'Regis & Regina de be 
bend. Corpus ad ſubjiciend. Sc. ei direct. in cujus cuſto- 


alias 


dicit lover es KA illud 
debet g icit quod Dominus Cres primus 8 A- 
. per literas ſuus patentes hots pzoduced 


kandlat her an 
by the Hon 


ments die . fe. 


upon ae e an a Peer of this Realm, hls 


Right of Peerage 


A Carell Lau Ar: commill. fut ad barram 


our was- intailed upon 
then ſhews his own Deſcent ; and that he is Heir Pal 
and Bari of Banbury, and concludes with hoe paratus 
| verificare, unde e#'qub non nottiinatur in 3 
dict. per nomen 


compelll debdat; 8. 

Che h Seneral 
ſc — ON of the 
Dan Dey by which it appetite 


the-Courle- of that Þbule; any 


cu predict, per nomen Caroli Commis 


Earl of this Kingdom, 5: Aan there 
ho of 


itis Bunbury petit judicium de 
ad indidamentum ill. ulterius reſpondere 


reyllev, cetting 62th, by Way of 
oute of Lows 9s __ 


of Pers, 


Dereiwvant to the qo 


was thereupon examined, accozwing to 
any ater warvs-cartied againſt 


hm. (viz) That he had no Right. to ſit in that Þowſe az 
a Peer of the Realm, and this was relted to be ſuch a 


Determination of 
tions were co 


le $0. 5 | t the Defendant's e wy mo 


Matter, that all inferio2 Jurisdic- 


5 


eral” D 


— — — — — — 
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"and afterwards he demurred to this Replication, and 
— - Mx being argued and debated, it was at laſt ad- 


1 2 That a Plea in Abatement is proper to an Indi#- 

t, and in particular this Plea of Biſnoſmer. 

1% That this Plea was well concluded with Hoe pars- 5. x. i 
tus 64 Verificare generally, although it _ very much in 247 
ſited on, that it ſhould be concludgd,.prout pat Re- 
cordum, betauſe Peer oz na Peer 8 tuable on, b Re- 
cod, which was admitted per Curiam ; but 1 2 S in a 
cnn a _ 2 — 7 you by Writ nlp, ( (viz) 
by being lummon n Pa 
Peers by Crit, which was tas He" e eures. 
ting ſuch Ponours. 

But in this Caſe the Creation was by Patent of Re. 2: Ang, placito 14, 
— which was bzought into Court, and pꝛopes it ſelf, 1 c . 
— by the Gzeat Seal; beſides, here are ſeveral De- Styie 257, 177. 

ts which are Matters ot Fatt, * \ triable only by the , pkg 
Country, ſo that the Defendant” klaim the po- 87 H. * 
nour from the Crown inigedlately,. but only mediately as = Ian. ; 666. 
1 * — * to — 1 3 was 


. 


la Way; and as this-Caſe is, the Judgment of this IT 
Court will not lefſen the Authozity of that Þ2der, fo2 be ſt ner. 
either Map, it will not influence:the Defendant's Right * 


or fall 

ions the Judgment of this Court is 2 her 

Point than whether the Defendant ought to have 7 
d, 


ditfon of Comes Banbury given him in the 
not; and per 


JE NE s, 


23 H. 6 


=D png 
Condition, which! was. fo2 the Pa 


DE 


Tem. Paſche | 


11 ; 


i ah ad... — — 


* * * — op — 
0 " 


6 DA... A — A 4 * — 
* 


een nag, du W. er M N 
ahh Lot, 1% ñĩfs 
"EBT. upon Pom of One 
e 


dunds to the 2 - gg by the 
ot Neef, at a Dap r 
"Chen: th — — Bat the Statute of 
Bonds, and then ſet fozth that 
by Uirtue-of a Capias Utlegatum in 
T. S. then Sheriff of Staffordſhire, and 
> was at the ſume Cime Under-Sheriff to 
the ſaid County: of Stafford; and that Kin- 


he pi 


of 
rr 25 then 
the Defendant Haines ſealed and delivered t 


under an Arreſt, and in Cuſtody, be to- 
Bond in the Declaration mentioned pro — & | 
T. 'Kinnerſly de i ito 


rely bind abs & oh — — 
& he? 1116104 + 

nein replied, the-ibe Detrndant pro mel 

* ipſius T. Foden quod: predict T. K innerſſiy non 


falva cuſtodia ipſius T. Foden fecit ſcriptum —.— 
iR' in narratione prædicta nominatum abſque hoc quod 


prædict Joh es Haines pro caſimento & favore præfat T. Kir- 
1 


nerlly 
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de iſonamento ſuo — dand' ſeu demonſtrand 

— —.— prædict in prædict narratione mentio- 
natum av eve — —— ſigillavit & ut factum ſuum delibe-· 
ravit modo forma; 

Ind upon a general Demurrer to this Replication, after 
ſeveral:Debates, the Court gave Judgment foz the Defen- 
vant, becauſe the JÞlaintif of his own: Shewing had made 
the Bond vold at Common Law; it appearing upon Oyer 
of the Condition, that it was made fo2 the Payment. of a 
certaln Sum of Monep; and yet in the JInducement to the 
Traverſe in his Replication he alledged, that it was, "RY 
— the Sheriffs Security, that Kinnerſly — 110 


wr an Averment againſt tl 

V0 L which an Pbligee ſhall neue be admitted be- 

ſides, 9 nc awful fe je Dlaintfff to take an ablolut 

e e Eſcapes, without wn roar | tence of 

—_— Faint Cl tyout ment t. 5 
The Obligo? in this Cale, and al 


Caſe of Si 
Condition of a a Bond. 


Abney and Hedges, Sift of of Londen 2 


1 nn * den 6 Shes 

Defendant White upon a Ball- Bond, and declared 

generally as upon other Bonds, (viz.) That the Defen- 

dant bound himſelf. to them in ſo much Money without 

ys oa Bi W AS ot 
8. 


obligatorii 1 & ei legitur &c- 
—— 55 in 
rc ver . 
Then he pleaded the Statute 52 
bonds, &c. and lets konth an n 
Band was taken foz Eaſe and Favour. - © 
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Che Plaintiffs perceiving their Biſtake of omitting per 
nomina Vicecom, 'enter upon the Recozd the Defendants 
paying Oyer ot the Bond, 8c. and then they ſet fo2th the 
Bond it ſelf, as well as the Condition thereof, & pennt 
quod ſcript prad” irrotuletur, & irrotuletur in hæc verba; 
which it appeared, that it was taken by them, by 
— rr the City of London, in expꝛeſa dio 
as u 17 12 ts 
Then they reply and confeſs they were Sheriffs of 
don, &c. and the Arreſt, &c. und the Bond was taken by 
2 — — —— — ſub conditione pre 
dicta to diſcharge the Party from the Arreſt,” abſq; 
it was taken fo2 Eaſe and Favour. * N 
And upon a Demurrer to this Replication, it was held 
per Curiam, that notwithſtanding the Detendant 
tered the Oyer of the Bond with an &c. only, (vn. ) & ei 
legitur, &. Pet the Plaintiſt might enter it at large on 
the Recozd; and ye} be had avoſded the Defen- 
dant's Plea of the „ ' becauſe now it appeared on Re- 
cord, that the Bond was taken by the Plaintiffs, by the 
Name of Sheriff, &c. and that the Uarſance between the 
Bond and the Declaration was not material; neither was 
it any Departure in the Replication to. ſay, it was taken 
* The like Jodg: by them per nomina Vic'; ſo the Plaintiffs had Judgment. 


ment in C. 


tween Blewit, &c. Vie London on Comley, Trin. 10 Will. Rot. 1336. 


- 


| Nichols verſus Pawlett. 


Plez in Abmement, T HE Defenvant pleaded in Abatement, that the 

22 Plaintiff was an Alien Enemy, bon in fuch a Place 

Aron pe replied, That he is Indigena, ond born 
Ent. 252. b. ndigena, 

Hern 361, de 11: ut meh a Place in the Kingdom of England, & non alten. 

ia gena modo & forma prout, 8c. & hoc petit quod inquirerur 


And upon a Demurrer to this Replication, it was held 
per Curiam to be ill, fo; that the Plaintiff vid not rely 
upon the firſt Part of it, that he was born in England, and 
ſo conclude with an Averment, that an J\ſue might be ta- 
ken by the other Side, (viz.) That he was not born in 

England, and that this Batter might be triable by a proper 
Voile; but here he hath put Alien, or not Alien, ah 7 
1 N VII. 


Vide antea 265. 


— —ñæn:F— — — 
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Ci.) Non alienigena modo & forma, which cannot be tried d 205. 
1 a Viſne; ſo Judgment was given, that the 
Bill te. | 
Nota; Tf the Plaintiff had concluded Replication 
with an Averment only, che negative Clauſe, Non alieni- 
had been only Surpluſage, and helped upon a general 
* | L 


"ISO 


Clerke verſus Moor. Mich. 5 Will. & Mar. 
B. R. Rot. 458. 


IR Robert Clerke and Peter Poel bought an Audita que- Salk. gz. 8. c. 
rela againſt Moor, ſuggeſting that he (Moor) had ob- g: 9 
tained a Judgment again them fox 401: Debt, and 4 1. : co. nal 
8s. 2d. Damages, and that Peel had been taken in Exe- 3 = . 
cation by Airtue of a Ca. fa. upon that Judgment; and af. 
terwards was ſuffered to eſcape, and go at farge, by Con · 
ſent of the ſaid Moor, who'had again very lately taken out 
a new Execution on the ſame Judgment againlt both the 
and 
3 


now Plaintiffs, upon which they pray to be relleved, 
likewiſe pꝛay Pꝛoceſs againſt Moor, und thereupon à Sci. 
f. was awarded againſt him, and after that an Alias Sci. 
fa. and after two Nichils returned, the Plaintiffs entered 
ce Proper, tharehe Court deu Da 
Batter, an m fſeharged, &c. 

Ind this Cauſe being pat in the Paper fo} d Concilium, 
the Defendant Moor appeared, and by his Counſel infozm- 
tothe Court, that he had been ſurpziled, aud had no 
tice df chele Sci. facias s; und farther inuten, that P? 
of Sci. fa. did not lie in this Cale, becauſe the Audita que- 
rela was not grounded on any Deed, but upon a meer 
Duggeſton of Matter of Fat only, and therefoze the Pzo- 
als ought to be a Venire facias; 'Whorefo2e it was prayed, 
that the Sci. facias's/might- be-qutathed. wer! 

_ Indafter leveral Bebaten dt was quathen, fot per Cu- 

= e — this Cale. G 1 Io 
par'Gurmam, ere an ita querela- . 

etlon atually in Execution; o; K at large, and Fe 


brought 


funds his-Writ-upon fe Deev or the other Norty; 
DE CT a Rang Hr 

| re "tis brought by a at large, and upon 
i bare Snggeſtfon [of Fake (es 


— —— 
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E. Cale) cpere the only Pyocels is 0 a Venire facias, and 
1 that aDiſtreſs-infinite-/-/- rainy 2 


| An u gg . a ene 


Comb. 283. S. N on ain of De - oe Statute 2 Ed. 6 6, of 
1 thes een ſde ain demanded t 
8 — 2 Aebet {egped,/ the Phil * Gi 
_— pon Ni aded; e ntiff ad a Uerdit 

"50,461,462. C. B. and upon a: Writ of Erro bought in B. R. it 9 

1 Leon. 17, 18,72, ber much inſiſten on, that the Declaration was ill, be, 

1 75 — bang cauſe the Plaintiffs had only alledged, that the Defendant 

March 195. had carried away the Coꝛn, without ſetting aut the Tithes 

' Plow. 37% Zbut did not aber that the Defendant had made any Agree- 

Sid. 203, 342, ment wich chem tor the Tithes, faz the Statute gives the the 
Penalty where the Tithes are carried off without any 4- 

greement made for ſo doing; therefore if the Defendant had 

agreed with the Plaintiffs foz-carrying off the-Cozn,. with, 
out ſetting out the Tithes, (as it doth not appear but he 
might) then it had been no Foxfeiture, 

' Sid. 218 And the Court was of that Opinion, (viz.) That the 

W Keb. 771, 811- Detlaragfon was il; fo2 the;Reaſon ſupra, it it had bern 

in a Declaration. upon à Demurrer; but this was helped by the Gerdi; 
fo2 if there had been any Agreement pꝛoved at the Trial, 
the . could: oy en en 0 Gerdi. 


1. is us. dine. Paſch. 6 will & Mar. 
Hool, ing 2 Rot. 330 


1 . N an Ation of Debt the Plaintiff declared, that where 
as he farmed. of the Defendant leveral Lands lying 

in Winsford in the County of Somerſet, under an pearly 
Bent; and whereas on ſuch a Day he had pald 10 l. Pat 
cel thereof, to the Defendant; he by his Deed dated on 
2 ſame Day, in., Conſideration;of the Receipt of the 
id 10 l. did 8 himſelf: and bis Heirg, &c. unto the 
intiff; hn.the um of 20 J. tu defend-him- againſt Jo 
ian Whitfeild, had lately made a pzetended Clain 
oy the Eſtate, which. the Plaintiff held of the Defendant; 
d n detend the Plaintiff againſt any Pon 


117008 
f 2 


(25 


2 
8 


. * th. —— 
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perſons whatſoever, prout per ſeriptum prædicl. plenius 
gen the Plaintiff averred in Fact, that afterwards, 
(viz.) In ſuch a Term, the ſaid Julian Whitfeild impla- 
citavit eidem (the Plaintiff) in the Court of Exchequer, 
vefoze the Barons, &c. in placito debiti pro recuperatione 
przdia. ſummæ 101. eidem (the Defendant) per eundem 
(the Plaintiff) ſic ut præfertur ſolut. inter alia, fo the Rent 

of the ſaid Land, which the Plaintiff, at the Time of the 


Haking the ſalv Deed, farmed of the Defendant; and co. Exc. 3. 


that the ſafd Julian, by Pꝛoteſs of the ſaid Court of Ex- 
chequer, had compelled the Plaintiff to appear to anſwer 
him in the Plea afozeſaid/ 

Taliterq; ſuperinde in eadem Curia de Scaccario in placito 
lo proceſſum fuit quod poſtea ſcilicet (in ſuch a Term) con- 
ſderatum fuit per eandem Curiam quod pred. Juliana W hit- 
ſeild recuperaret 80 l. Debt, and 7 l. fo: Damages, &c. 

per Recordum inde in Curia de Scaccario prædict. a- 
Weſtm. prædict. remanen. plenius liquet & apparet, to 
the Execution of which Judgment the Plaintiff ſtands 
daily liable; and farther avers, that he gave the Defen- 
dant Notice of this. Pzoſecution the ſame: Day on which it 
commenced, but that the Dekendant had not defended the 
Plaintiff againſt the ſai x7 Whitfeild, and refuſed ſo 
to do, unde actio accrevit, 2 | ' 

To this Declaration the Defendant demurred ſpecially, 
hewing fo2 Cauſe, that the Recozd ot the Recovery ſpeci⸗ 
fied in the Declaration was not ſufficiently alledged, and 
the Plaintiff joined in Demurrer. . | 

The Queſtfon was, Whether this/bztef May of Plead- 
ing the Recovery inter alia, was ſufficient in this Caſe 
where the Recovery is the only Bzeach, and alledged as 
the Cauſe of Action. 


and it was inſiſted fo2 the Defendant, that the whole : EA. 4. 8. ue i 
Retom of the Recovery ought to be ſet fozth- at large in *'-*4 5s 


the Declaration. | 

Sed per Curiam non allocatur, fo2 at this Day tis other- 
viſe pzaXiſed; and tis ſufficient to plead, that the Plain- 
tiff recovered with a Taliter proceſſum fuit, without reciting 
the whole Recozd. bs Abu 

Et per Holt Chief Juſtice, This Declaration is too ge. 
neral, and that the Plaintiff ſhould at leaſt have ſet the 
Patter out in this Fown 2. E | 


Rr fl. That 
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fl. That be was impleanen in an Adlon ot Debt fon 
much Honey tertain (of which this was Parcel) 
ſet fozth the whole Declaration in the Afton v2 
Julian Whitfcild, - with Taliter fuperinde proceſſi 
as it might appear to the Court, that the Rec 
again the Plaintiff- fo2 the ſame Matter, againtt 
was to be defended by the Defendant, foz that in this 
he could plead no other Plea than Nul tiel Record; 
upon his Dpinion | #1, 
Judgment was given againſt the Plaintif#. 
nt am The King and Queen verſus Lanvood. 
N Intoꝛmation was exhibited againſt the Defendant, 
fo2 refuſing to take upon him the Office of Sheriff of 
of Norwich; being thereunto duly clefted. 
ndant pleaved the Statute 13 Car. 2. by which 
2 Mod. 299. 'tig enatted, that a Perſon elefted into any Office in a Coz: 
pozation, Walk be ſuch as within one Pear befoze hath ta 
ken the Bacrament, accozding to the Church of England, 
02 eifs the Elovlon-fhall be voſd; and averred, that he had 
not taken the Sacrament, - &c. at any Time within one 
Prat next befoze-the Elefon of him to be Sheriff, &. 
wherefoze the Eletion was vold. 
-- The Attozney General replied, and ſet fozth that Part 


of the A of Unifoxmity, by which every Perſon is obliged 
to take the Satrament thzee Times in the Pear, acton 


ing to the Liturgy, &c. | 
e Defeuvant rejoined, and ſet fozth. the new Au of 
ters, to which there was 


„Waun Parliamentfop tolerating * 
à Demurrer. 
Et per Holt Chief Juſtice & Curiam, after many frgu- 
ments, Judgment againſt the Defenvat. 
And firf, as to 
vant's Rejoinder 


of new Matter, as 
here. 1 Cro. 256. 


I 


FY 
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And as to that Matter they held, that the afozeſaid 
Statute was not made in Favour of the Diſſenters, but the 
contrary, and was rather to exclude them from beneſicial 
Offices, than to eaſe them from Offices ot Charge, &e. 
ſo that this Caſe is not within the Meaning ol that Sta- 


But that which they pzincipally relied on was, That the 
Defendant ſhould not be allowed to diſable himſelf to avoid 
an Office, no moze than a Wan could be allowed to ſay, 
that he was an Ideot, 02 Non Compos, and ſo to avoid an 
at done by himſelf; beſides, great Juconvenſences may + Mayer of Guild. 
happen to the Government, it this <ould-be. allowed. | ford oe. Clerke. 


in 2 Mod. 299. 


2 2 
1 Leon. $662 

2 Show. 68, 75,159, 
196, 475- 

1 Vent. 171, 


un. 212, 374. 
& 


chat | „that pr 78 


Job C Covenant to 
Moraria good. 
Lev. 432, 433. 

:.. 
| k, e 


Ind farther, That the ſald Sir William Brodanex grant- 
ed this Rent to Nath. Willmott, after whoſe Drath (the 
Lanys out of which, 8c. being Gavelkind) the Kent de- 
ſcended to his four Sons A. B. C. D. and fo2 a Fourth Part 
of the ſaid Rent happening to D. the poungeſt Son, and 
fo) his Share, the Defendant bene cognovit captionem, &c. 


Rr 2 | The 
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e pzapey Ore af the Dory of Corcran 

if om Moraria, &c. to illiam Brodanex 

_ was entered in hc verba, and then he-demurred to 
the Cogniſance. 

that the Mos of the Deed are, Give and 

N Und not a foxmal Covenant to ſtand ſeiſed, ag the 


—_—_ 
by © Kent-Charge in Fee, will not paſs 
— Gpeeete bp 


ela ol Grant, and 2 
© Eſtate is in futuro, 


e a 


b no Exiſtence till that Time 


"Where an old Rent is granted for Life, 
futuro, foz there the Gant is void, 
| the Freehold of that 
ge ance er Cam and therefoze ſuch Gzant is vold; 


Convepance by Way 
15 — &c. 
Way of Ut. 


ſeiſed, 
2efſey to be LEE an Affection t 
Kae. det the Dek nt ne wen 


* — as . — by Way of Covenant to fund 


ties 4, Ty i he had pleaded f. {t as a Grant_.of the Regt, i 
would have been Paid. 
Judgment fo tp the Dane, 


that the Conuſance was 


, _— F 
& < . Er a 
: 1 N | 
* 4 «4 7 4 4% ” i 
} 1 : N : g ; 
* — - . 
4 E * * 1 . 
| 1 5 ' Cit 853+ 
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Term. Sanct. Frin. 


Anno 6 Willi. & Mariz, B R 


_ 4 


Ree werſus Long. Trin. 1 W. & M. I R. 
ot. 1050. 5442130 


NED of a Judgment in C. R. in a ſpectal ler- Stu. 16. 8. C 


be as followeth : Salk. 227 28 
e LEON 
and ands n, a z V.C1 — 
ers all of them now dead, but each of them left Aſn ps A 
obn Long, by bis Laſt WIN 
e 
and after his Death, then to 


and tenth Son in 


ther as his Guardian kept 
is in his Right, many Years, 
the ſecond Brother brought an Ej 
Ind the ſole Queſtſon was, Whether 
Eſtate to the firſt Son of the cldeſt Son 
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Ipeeſly, 


cxecutor y. 
— 2 Curiam, This is a contingent Remainder, and 
the Contingency not happening till after the particular C 
Fate was determined, the Remainder is deſtroyed ag in 
Archer's Caſe. . — * af : gs 
And tis u certain Rule, Chat a wum wal never opt. 
rate by Way of executory Deviſe, if it might take Effelt by 
Way of Remainder, (viz.) It there is a particular Eftate 
ſufficient-to ſuppozt it. 
And Derjeant Pemberton, who argued fog the Defendant 
in Erroz, laid it down fo2 Law, that two Things'are ne. 
_ _  ceſſatpto-an exccutory Deviſe. - 
(i.) There mut de a Limitation after, oz upon a Fee 


(2.) Such Limitation muſt be to take Effet upon a 

Condition precedent. f | | 
An both which Caſes no Remainder can ſubſiſt, and there 
_ ___-- fore: the Law fox the Sake of the'Teſtatoz; and to perfom 
ls Intent; hath ſtretched it felt to make it operate by Way 

"24.3334 . of executory Deviſe, ut res is valeat. A | 
Serjeant Pemberton's | Ygzeover he inſiſted, that if one Limitation of a Devil 
le. '' iz taken to be erecutory, then all the ſiibſequent Limita- 
tions mult likewiſe be ſo taken; koz the ſeveral Limitations 
. —.— Thins; . 
rute 10 f made to operate ra 8. (viz. ome 

88 1 execitory Deviſe, and others by Way of MINS, and 
in this Cale, it all the Limitations ſhould be taken by Way 
pf executory Deviſe, then it would'plainly'tend to a Pcrpe- 
hoy is ſo much avolded by the Law. 
fterwards, upon a Mrit ot Erroz bzought in the Þonſe 
of Lozds, this Judgment was reverſed. | | 955 


OO 


I ſuppoſe he means to an executory Deviſe of a Fee. 


—— — 
— — — —ͤ]— — 


— 


REOKS 9 Jupginent 
Ul p 
tart ek 
Hele 


7 ssen 


nary, but ſets out farther, that 
i" Souls, ep ry 


no 2 Will. & Mar. by the Death of the ſaſh Ul 
on the 19th of May owing, the Plaintl , 
C and that the ſaſd Hodder, 


7 


| 


Francis Hodder ag his 
Tempore entationis illivs fwi 


Lo 


dictam Eceleſiam 


a 
the ud ka reofore be (the Biſhop) refuſed to 
(vin) 20 Junii next 


That afterwards, 
the Plaintiff Notice of thig 
a new Clerk, but the Plain 
the Church was vacant moze than fix Months 


got 
pzeſented no other, 
after t 


ceaſe of the ſaid Ultramere wherefoze, after the fix 
vre paſſe, be (the Bllhop) collated the other 
y I apſe. | 


Hayman, the Jncumbe 

os * aue — 25 

tie Pariſn- Church of Un u, 

that he was lawfully admitted, inäſtuted and inbnden 

hereunto, and that he is a Pon in ſacred Oders-by-EpiC- 

(opal D2dination, and that de was a Preacher licenſen 

ind allowed by Anthony late Biſhop of Exon, any in” 
| | | ure 


Tenn 8. Erik 6 W & NI A 


= 


T9 


L 


1 Lev. 31. 


3%. 


: 
7 


"= 
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ment was given kor the Plaintiff in C. B. 7 


Cure of Souls fo2 many Pears, and that he was ſufficient. 
ly qualified, as well to celebzate. Divine Service as to av. 
minitter the Þoly Sacraments, &c. C8 | 

There was a frivolous Rejoinder, and the like Surre- 
joinder, thereupon the Defendant demurred ; and Judg- 


an es. af te Ba 
on ma : n 
Plea was good in Manner, as tis ſet forth. | 

"2s to the Replication it was infifed, that it was good 


by Kap of Concluſion agatnit the Defendant to ſay, that 


Hodder was minds Cufficien. in literatura, becauſe he was at 
that Time a Prieſt in Orders, and had a Cure of Souls; but 
reſolved; yet the Court inclined, 


/  thatthe Replication was (ll, and that Hodder'(tho'a Prici 


Art. Cleri, e. 13. 
2 Inſt. 632. 


® 5 Rep. 57. 


in Orders) Wag pet ſubjet to an Examination of his Abit: 


00 Chet the 


, to the Plea, two Objections were made to it. 
Bichop was a Diſturber by his - own 
Shewing, fot that it appeared by his Plea, that he gave 
no Notice to the Plaintiff until thirty-two-Days after his 
Refuſal of Hodder, wherefoze this long — — Notice d 
mounted to a Diſturbance ipſo facto, becaule the Biſhop 
in ſuch Caſes is bound to give Notice to the Patron 
— 2 Speed; but the Court gave no Opinion in this 
nt. 

" (2.)" The chief Objettion to the Plen was, that the 
Matter thereof is very incertain; and ſo general, that no 
Jſſne-could be taken; fo2 tis not ſufficient-fo2 the Biſhop 
to ſay' in general Terms, that Hodder was perſona in li 
teratura minus ſuMficien.' but he ought to bet fozth in what 
particulat Part” of Learning he Was inſufficient, betauſe 
there are ſeveral Soſts of Learning which are not necefſary 
to qualify a Yan to be a Divine; therefoze the Biſhop in 
ſuch Caſes ought'to et fozth the Cauſe of his Refuſal to 
admit the Clerk of the rightful Patron, and this in a very 
particular Manner; that che Court may judge, whether 
the Caule is ſufficient oz not; and fo? this Reaſon the 
Judgment was affirmed ; fox both Courts were unani- 
mous, that the Plena was ill 'fo2 this Cauſe; and Spe- 
cot's'Caſe was held to be an Authozity in Point. = 


25 I 


C 
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But the Biſhop brought a Writ of Erroz in Parlia · 
ment, and there the Judgment was reverſed; all that was 
urged was, that Hodder did not underſtand the Latin 
Tongue; fo: upon the Biſhop's Examination he could: not 
tranflate the Number thirty-nine into Latin. CHTIMEED) - 
ns 4 Itty 77 
The King and Queen . oper London | 
and Dr. . Lancalter, Hill. 4 Will. & Mar. 
R R. Rot. 964. and s. 


Uare Impedir to tetabet the Pꝛeſentation to the 

Church ol St. Martin in the Fields in the City ot 

Weſtminſter, upon an Avoidance by the P2omotion 
of Dr. Tenniſon, the laſt Jneumbent, to:the-Biſhopaick- of 


= 


— — 
7 
— — 


—— x 
| | 87555 ai nter 8 
The Declaration was that Hum late Biſhop of g. 
London was ſeiſen in Fee, in Right — Biſhopaick; of "nie 28 
the Advowlon of the Gicarage of the Pariſh-Church-of- St. 4x 54% $59- 
Martin m the Fields, ut de uno groſſo per ſe, and that the , Show. 441. 8. C. 
laid Biſhop collated Dr. Tho; Lamplugh ta the ſaſd-Uicg. Co=b. 205, zoo, 
rage, then void; who by Uſrtue of that-Collation wag put Nez 
n the coꝛpoꝛal Poſſeſſion thereof; that-afterwards the-ſafd Moce ;2:. 
Dr. Lamplugh was pzomoted-to the Biſhoprick of Exceſter, 3 Le»: 382. 
by Reaſon whereof the late Ring Car. a. Ratione praroga- qty * 
ty ſuz, pꝛeſented Dr. William Lloyd, who+was  after- 
vards made Biſhop of St. Aſaph, per quod the ſame King 
Car. 2. ratione prerogative ſuæ preſented Dr, Tho, Tenni- DN 3or” 
lon, who on ſuch a Day, &c.. was created Biſhop of Li. 
coln, per quod the QUlicarage vacavit per promotionem © 
pedi, Dr. Tenniſon, and that it belangen to the. King 
and Queen to pzeſent ratione-prarogativa fur, &c. 
The Defendants appeat. and pzay Oper of the oziginal 
Writ, which-was entered. in hec v and it appeared to 
be a common and general Writ, ſhewing the King's Title 
un otherwiſe, but hy the common Mazda Quz yacat & ad 
roltram ſpectat donationem. 423 *. 
o leo & audio, the Detendants plead in Abatement 
of the Writ and Count, becauſe of the Variance between 
them in this Matter, (viz.) foz that the King and Queen 
kd intitled themlelves. in the TOrit generally pleno jure, 
but in the Declaration they had ſet. fozth their Title to be 
p Then the Aceh v General demurted, and upo! 
a ney „ aud upon 
ugument per Curiam, the Weie An Dertaratſon are 


= 
. 


374 

Seer, foz ther 15 no ſpecial Writ in-the-Regiter in 91; 

Caſt) general, and the De. 
"cla was, that the/Defen. 


forth the C 

of the ſaid — 
enarty by Dr. 

was eled- 


4, Day 


Tenn. 


3 that this 
firmed oy the 


1 * Tenniſon held the laid Qi. 
24 amendam Acco2Dingly, (viz.) Six Months and 
* | c. & hoc, &c. | 
«3þ 3 * 
4 
* 


a Bei, ple te 
3, 14s 900 74 8 
61. Moor 399. 2 Gro. bog. 3 Cro. 542. Cre. Gr. 780. 2 Roll Abe. 343, Vangh. 18. 4h 56 


eee 
Ur 


= © > co +77 
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Sithop, but — ·——— his * Confecration, 2 44, Bl. 


and not till then. L999 294007} 9009 0119” 09930070 vaugh. 1g. 
noma neo Wt? 


| hs 71094.) 11307 
. " 
jj boon 
3 M@ 


Long ; Lo 
ts eeſentation to the Uicarage of 'Broaddlifin; Devon, 
The Plaintiit 'eclared; that George Reynell his 
6andfather was ſeiſed/in Fee ot the —— 
Vidatage of Broadaliff in gross, Scr. — 
granted the next Avoidance to Elizabeth 
ald he granted it ober ta une Win 


the Church became void! by. the Death of 
the laſt Incumbent; and upon the Laid 
preſented one John Segar; wha was was 

And then George Reynell hy Deen graut 
vowlon (inter alia) unte Arthur Cham 


t 


By Alrtue of which Gzar 

trangferring ' Ales? into 
was ſeiſed of the ſaſd Advowſon 
Edmond his Son in manner as d — and that after- 


wards Georgs died, and Edmond dig. Hon vas. ſeiſed. in 
Call, ut ſupra, 8c. . | 


That the Soo of George had Iſſue hy his Wie 
Urſula George Reynell his Son; and Heir, Father or 
Plaintiff, that doing the Seilin the G 


ther, the Church became again which ed 
the Time of the-Uſur : (viz). 1 Fe 


= 2 8 after one Jobn.Cople- 
aan en of one Gorge e jw 
2 bn 12 was put into atual Poſſeſſion df the Wh 2 


— by the then Perſons in Authozity, who was 
wards by the Statute 12 Car. 2. (which he ſet fozth) con- 

1 
2 That 


<; 


* 
5 ——— 


| That afterwards Eumond the Ozandfather died ſeiſed ag 
_ . afozefaid, and that George the Father was feilen in Tall 
Vale, and had Aſſue the Plaintiſf his Son and peir; and 
then George the Father died, and the Advowſon deſcendey 
to the Plaintiff i Lol Bale, and then the.Church became 
335333 
OY * — Lew 


a * 
A 
- 
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Au nom two Objecttons were made by the Counſel « 


(i.) That the Deed of Settlement ſupra; by which the 

-Idvowlon - of the Gicarage is pzetended-to be intailed, 
ought to have beenpleaded with profert hic in Curia, ſo as 
the Defendants might have-Oyer of it; fo} here the Deed 
is ex inſtitutione legis to make it a; good Gant, 
koꝛ without a Deed the Advowſon will not paſs. 
1 
j mm not to 
Dent the Reaſons following: 507 1 
.-. (13) Firſt, Becauſe the Deed doth. nat belang tu him 
_ who) — — TRY but it belongs ta the Grantees. 
2.) Becauſe he hath no Remedy in Lam. ta get Poſſeſ- 
ion of the Ddr. 
3-) be is in meerly by Operation of Law, and not in 
» Dur de: —— and fo2 Authozities the Caſes in the * Watgin 


Wh . c d Mae Cop e „ Nn Abe, yn : | 
(2) Odjettion, There ig a Variance between the Writ 
Salk, 658. and the Count, tog the Writ is quod permittunt cum pre- 
ſentare ad Vicariam Eccleſiæ de B. and the Concluſion of 
the Derteration is quod ad ipſum Edwundum ad Eecleſ- 

am prædict fic vacantem, &c. 7 preſentare, &c. 

So that the Writ is q ittat, Sc. præſentare ad 
_ *Vicariam, and the aration is ad Eccleſiam pertinet 
8 0 | co 


t 
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To which it was anſwered, and ſo reſoived: Curiam, 
quod omnis Vicaria eſt Eeelelia, and tig fo hed expyeſiy 
in ſeveral * Books; and therefoze no; Uaciance in Dub- * 3 Bult. 33, 50. 
tance, but only in Fozm, and this was not-ſhewn 105 4 Rep. 235, 
Cauſe of Demurrer, | oy Ht LI I . S. Jac. 385. 
ann the + Pertevenes are as in this Caſe ;\wherefoze-f,** . 5: 
Judgment was given ko the Plaintiff, and the 491. b gog. 
Defendants bzought a Urit ot Erro, and a Dill in 
Chancery, GC. 10 Ibm 301 1:4 +00 4 


The King, and Queen . verſus Tucker. 1 * * 


ment was given in Eaſter-Term' 6 Wi 


- * 
1 


Treaſon — 88 


"PHE Defendant was indicted for High 
ſpecial Commiſſioners of — 4: 
ters Patent of Jac. 2. at theſe held at Wells in alk. 630. 8. C. 
the County of Sommerſet, 21 Day of March ann. 3" Jac. 2.3 747: 396. 5 C. 
and the Subſfaiice of the Invittment-was foz) bis'belng in sn of High 
atual Rebellion againſt King James, in aflifting the late contra Ligean- 
Duke of Monmouth in the Jnfurcettfon in the Weſt: .- 2 


This Tucker amongit ſeveral others confeſſed the Indic» San, , < 
ment, and thereupon Judgment of Death (as in'Caſes of 42; 444.8. C. 
— Kon” was pronounced againſt him, and then he J n 

oned. L ' Ti 


Afterwards Anno 2 & 3 Will. & Ma. he pzocured 
to bing a Writ of Error on the Judgment of his 
der; and hereupon ſeveral Erroꝛs were afligned.. 


1 


(1.) That the Direttion of the Letters Patent of Oyer 
md Terminer was Ml, fox that it was coram A. B. C DPD. 
Julticiariis, &e. per lireras patentes ipſius Domini egis ſub 
magno ſigillo Angliz confed? eiſdem A. B. C. D. & al! ali- 


_ tribus vel * — direct. * x 
Led per Curiam, This is well enough, and in the Ea 
of * Leiceſter 3 Caſe, the Dire#fon was in 
— tho' it was objeed, that the Direttion 


to all of them, and then the Authozity 
ven to any three of them. | | 


ment, the Entry is (after the Pziſon- 
ers were bzought to the Bar) & ſtatim de præmiſſis in in- 
nto præd' ſpecificatis eis impoſit per Curiam hic allo- 
eu qualiter ſe velle acquietari, '&c. ratim dicunt, 
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whereas it ounht to haue been ſeparatim allocut, fo; they 
doougght to haue been/arraigned ſewerall ur: 
Sen nowallocatur;"f02 it chall beerpounded ſeverally, and 
ſio art manp Precedents. s. 
3) That Judgment was given upen the Confeſſon 
0 without any Pꝛaper made by the'King's Counſel in Behar 
| Genn. „ NN 
Sod non allocatur; ' fo2 ſuch Payer is not of Neceſſity, 
(4) Foz that the Judgment is erroneous,” it being quod 
* 3 Inft. 2 1. 9 — executionis — 1 — ſaid - _ hur- 

Co. Ent. 361. b. dellum trahantur, & ſuper furcas i per collum uf 
Pl. 557551, Auntie, & oterqy3d Sorin fuſpeniſetur,-onhittng” Per Collun 
Judgment, 19g. fſuſpendetur; tue Clauſe. quod fecreta membra ſua 
amputentur was wholly left out of the Judgment, which 
- - -\, :-» » 1g-&-aeceflary Part thereof; and that it was quod corpora 
elne utriuſque eorum in quatuor partes dividantur, 
34 2 8 lay, & corpus utriuſq;; corum in quatuor partes 

et 1: ivi . | c * 12 enter. f 7 
upon View ot ſeveral-Pzecedents; both ancient and mo- 
dern, wherein Judgments had. been defetive in theſe Parti- 
cceulatt, (vir) many in eberg Point, and many in ſome, 


E 


- l 
8 © % ! . 
„22 . - 
: 


* Objettion to the Judgment was, That It was not 

um, upon Uiew of P2ecedents, that Obe 
over-ruled. | 777 $ 

Calvin'Caſe. ; (6) Mt lat there was an Erroz aligned; in the very Jn- 


8 not conclude. contra ligeantiz (uz 
Dyer 145, laln to be contra ligeantiæ ſur de- 
3 5, 10, 11. bitum in any Part 
ro. Trea. 32. 
H. P. C. 10, 11 
Hob 271. 


hy Indiftmen 
. Le 145, was daiv, "that ther un fucd 8 
Skinner 338, 360, ſu verum naturalem & 
425, 442 with a Multitude of Perſons to the Number of four Thou- 
ſand; hav: affemnbled with Drums, Colours, 8c. in open 
Mar, &c. all which was apparently agatnſt their Alles 
dn os, ' | 


But alter manp Arguments, per Curiam the Judgment 
was teverſed toꝛ this Etroꝛ oniy; which Judgment of Re- 


-verſal/was afterwards affirmed in Parliament; & per — 
1 


bl 


34 
2 
1 
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am, tis an Effential to any Indiament of High Treafon, 
that the Fa ſhould be laid to be done contra Ligeantiz ſuæ 
debitum ; and moſt pꝛopetiy in the Concluſion thereof ; 

Sed per Holt Ch. Juſtice, It would be ſufficient, if it had 
been in the Body of the Indickment; but it muſtk or Ne- 
ceſiity be ſomewhere, unleſs in Caſes of Treaſon; made ſo 
by any new Act of Parliament, where ſuch a Concluſion is 

not neceſſary. | | | 

And it was held, that the Mod Proditorie'fs as Efſen- H. P. C 11. 
tial in an Andiament foz High Treaſon, as the WJozwds Fe- . 
lonice und Burglariter in Jndſ#ments fox Felony oz Burglary. s F. C. 3. 12. a. 

But laffly, Che Attainders of Sir Henry Vane and Ge- 3 H. 7. 10. pl 2. 
neral Lambert were pzoduced, and there the Clanfe contra - 
Ligeantiæ ſuæ debitum mas omitted, as here. 

Nota; This Reverſal was ſtrongly oppoſed by Mr. Hall, 
afterwards Serjeant Hall, of the Middle Temple, who had 


Philips verſus Bury. Antea 180 


12 was a Controverſy between the Biſhop of Exon Upon a Reverial of 
and Dr. Bury, Rector of Exceſter-College in Oxford, Irrel B. © 
concerning the Biſhop's Right of Uiſitation of that Cob Cn mu give 3 
lege, and the Depzivation of the Dofto2 by the Biſhop ag »e» Judgment. 
Uiſitoz, Sc. and after . a. Special Uerdi# in Ejeftment l +47: 
bought by one Painter -againff Dr. Bury, who Was choſen Stow. P. C. 35. 
Keto2 upon the Depzivation of the Dockoz, Judgment Po»: 60. p. 7- 
was given in B. R. fo2 the Doctor; and the Suit being by 
Original, and not by Bill, a Mtit of Etro was dzought on 
this Judgment in Parliament, and there it was reverſed 
and the Recoꝛd of the Reverſal remitted into the Court 
King's Bench. W 
Ind it was moved in Behalf of the Plaintiff (Painter) 
that the Court -of B. R. would give a new Judgment, 
via.) Quod querens recuperet, &c. and fo2 this the Cafe of 
* Faldo verſa@s Ridge was cited; and it was infifted, that * yer. 75. 
there would be a Faſſure of Juftice, unleſs this Court z D 205. 
would do fo, becauſe the ÞHonſe of Lozds ba only a "TOP 
Tranſcript of the Record, and no Rolls to enter any 
Judgments. 

Sed per Curiam, A new Judgment cannot be given 
the Court contrary to that which had been already g 
ven; but that the ſame Court which reverſed the _ 
men 
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| ment muſt give a new Judgment fo? him in whoſe Favour 
- *Tis true, in-the-Caſe of Faldo and Ridge ſupra, the 
Court of Erchequer-Chamber, after the. Reverſal, &c. 
gave Judgment quod querens recuperet; but becauſe they 
wanted Power to award a Writ of Inquiry, which was 
neceſſary in that Caſe, the Judgment being on a Demur- 
rer, therefo2e it was ſent back into the King's 
the Execution of that Crit, and thereupon to give the fl 
But tis otherwiſe where the Judgment is again the 
Plainticz in B. R. upon a ſpecial Uerdit, and that Judg- 
» Dyer 343. 373. ment reverſed in the Exchequer - Chamber, foz in that Caſe 
112 „ p. (ue Writ of Inquiry being requiſite) that Court doth, be, 
Yelv. 118, 119. ſides the Judgment of Reverſal, gi a compleat Judgment 
2 Saund. 234, 256. gg the Plaintiff in the Aﬀion, (viz.) quod recuperet, and 
to probe this Diverſity, the Caſes in the * Bargin vere 
. cited. / 

And hereupon the Court of B. R. were of Opinion they 
could not give a new Judgment in this Caſe, and there. 
foe the Plaintiff reſozted back again to the Parliament; 
and there upon Debate a new Judgment was given, quod 
querens recuperet, which was enteted accozdingly, and ext. 


; The King verſus Haines, Alderman of Glouceſter. 


8 A Information was exhibited againſt the Defendant fo! 
dons 3 executing the Office of Alderman and Juſtice of Peace, 


Skin. :83. not having taken the Oaths within three Bonths, accom 
Comb. 337- ing to the Statute; and he appearing, it was moved, 
* 25 Car. 2. ap. that he might be compelled to plead inſtanter, but he in- 


fiſted to have an Jmparlance. TR 
Sed per Curiam, upon Debate ft was agreed by them 
and the Baſter of the Crown-Office, that it Pzoceſs of 
| Subpoena iſſue out of that Dice, and the Party is returned 
ſummoned, and doth not appear at the Return of the P10 
tels, and thereupon an Attachment \ſſueth,” and Non eſt 
inventus returned; upon which a Capias goes out, and the 
Party is taken thereon ,; oz if he came in voluntarily at any 
. Time after the Capias is gone out; in ſuch Caſe he (hall 
plead inſtanter without any Imparlance. i 


- : 


: q 
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k 14 
. N 820 . & 
o 
* „ 9 
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was referred to the 


tramine that 1 wo. 
wards (Trin. 7 Willi) wy 


was acquitted, --- - 
Nota; It was agreed 


Skin. 656. 9. C. 
— 


the J given by the Toi 8 rage 855 
uty, ſhould, be tre | — ....-. 
Mods of the, Stature belkg. that, ehe Planet Ball page 5a Fuviry 


n 
cover treble Damages and. Colts; and t eſtion 
Whether t en e e ee 
as to the Damages, az whether it Wall relate to the Da · 
mages only; and after ſeveral Debates. it was\reſol 
be iam, that the, Colts given by the Court and Jur 

be trebled as. well ag the Da 3 | 
was ſo ruled by this Court: in the 


g:Vatters 
„ upon the Dta- 


eas —— whe £2 <3 
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S. MP LOC Lan 6 Wil & 14. 
oe 1 ot. 33. 


e EBT in the Debet and Detiner to: 10% l. 105. the 
Mod. a 410, Declaration was upen a ſpecial Wager fo2 100 
c. Guineas (which the Plaintiff aberred were wozth 1071. 
3 —y a == at 5 Lg 5 Auetkton a- 
a whether on! uched his Table-man, on 
3 — remove him ; "and the Deciſion of this Quettion 9 
by Agreement ement in Writing, referred by the 
Porter, who determined it fo the 
Ackion, (viz.) That 
bound to remove- 


atntiff in * 
who only toucheth a Man (s not 
and the match, —— concluded his 


Declaration, that the ſepius requifit. had 
a upgent in the Common Pl 
- and now upon a 1 Exroꝛ dtought thzee rnd 


were inſiſted on: 
(i.) That this Mfon'ought to be bzought in the Detivet 
7 100 Quineas in Specie, and not in the Debet 
Sed non adde for tis well enough in the Deber and 


Detinet 

(2.) 'That the Praintiff ought to ve concluded his 
Yelv. $0, 136. £6) The in the Digjunt(ve, (viz.) That the Dekendant 
1 b. had not pale the 166 15 1 the phy 165. becauſe 

re I the one oz the other. 
= ntiff had demanded moze than the 
were cofned, and the Court will 
the Engliſh Coins; now a Guinea 
. no moze, ond is current and 


legal Coin fo2 no mote than 20 s. 
' The Court do as to thefe two laff Exceptions, 


concerning the ſecond CRM. which they 
ink a fatat Fat. 
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Now the Uariance was, fo2 that the Plaintiff had de- - Gwe. 
clared, that the Defendant per ſcript ligillo ſuo figillat', * 
had bound himſelf in the Mager; but there was no ſuch 
Thing in the Writing oz Note, fo2 that was only to ſtand 
to the Judgment of the Groom-Porter upon a Caſe {tated and 
ligned by the Parties. 5 | TEL 


Martin werfuus Wilsford. In the Exchequer ; m. 
tratur there Trin. 6. adjudged Term. Paſch. 
Anno 8 Willi. e 


75 


MART N bought an Alon of Treſpaſs in the Court After Judgment up- 


of Exchequer againſt Wilsford and one Nicholls, and ® = 


the 


laid his Aﬀtion in Devon, and declared; that the Defen- ci de es 


dants at Taviſtock in the County of Devon, 5 April Anno 7 of 1 — 
6 W. & Mar. had taken and carried away two Pleces of nt Owner. 


Cloth, called Kerſies, of him the Plaſntiff, to the Ualue 
of Thirty Pounds, and hay converted thene to: bis dun 


The Defendant pleaded in Bar, that the two Pieces 
of Cloth in the Bill mentioned, being Goods and Mer 
chandize fo2 which a Subſidy was due to the King and 
Queen, were between the firſt of Octob. 5 W. & M. and the 
;oth of Auguſt then next following, expoſed ta Sale at Rats 
cliff in the County of Middleſex, : befoze they were-ſealed 
with the Seal of the Colleffoz of the ſaid Subſidy,7 accotd- 
ing to the true Intent of a certain Act of Parliament in 
that Part made and pꝛovided against the Form of the ſame 
Statute; by reaſon whereof he the ſald Wilsford; then and 
yet being one of the Deputy Aulnagers and Colle#s2s of the 
Subſidy of Moollen Cloth vendible in the ſeveral Counties 
of Devon and Cornwall, lawfully conſtituted and -authozized, 
did accozding to the Duty ol his Office, and the Defen- 
dant Nicholls as his Servant, and by his Command, be⸗ 
tween the ſald firſt Day ol October Anno 5. and the ſaid 
zoth of Auguſt following, at Ratcliff in the County of Mid- 
deſex, within the Pozt of London, bona prædict ob- cauſas 
prædictas ſeifiverunt & ad opus dictorum ini Regis & 
Dominæ Regina tanquam ſorisfacta arreſtaverunt; and the 
laid. Wilsford tunc Officiarius prædict ut præfertur exiſten 
afterwards, (viz.) the ſame 30 Auguſt, by the Mame of 
Thomas Wilsford gen, one of the Deputy Aulnagers and 
Colletozs of the Subſidy of Woollen Cloth WO tn 
Tt 32 


— —— 
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6 


{ivy akozefald, contra formam 


225 might remaln forfeited attoꝛding to the Foz of the Sta- 
_ © "rate afozeſailn. 4a | 


(.) +5 Oftob. Ann. 6. it was adjudged 


dur, were ; 
in the County of Middleſex, 
hav been ſealed with the Seal 


+ es 
vil. & petit adviſamentum Curiæ, &c, and that the Cloth 


Et ſuperinde taliter proceſſum fuit, Cc. that - afterwards, 

bp the Barons of 
the Exthequer, that the Goods afor for the Cauſe 
aforeſaid ſhould remain forfeited, and that Wilsford ſhould be 


— 2 with, and ſatisfy to the Ming and Queen 201. be- 

ing the*Ualue of the ſaiv Goods, prout per Record' inde 
plenius ipparet. 

Ans that he the ſaid Wilsford afterwards, (viz.) 8 Nov. 

pald the ſaty Twenty Pounds into the 

ecord' prædict per 


panni lanei in informatione & judicio prædict exiſien! ove 
pecias panini  ladei” in Bille | ipſus (the Plaintif) ſuperivs 
ti _ Tho. 'Wilsford conv 

prout eis ben [lienit que ſunt eadem captio aſpor- 


tatio oonverſio & dilpolitio prædict —— — panini 
lanei unde (the Platneſ) aper ſe wos ent 


Kc. F003 7 T3; * | 
59 Jo this the Plaintiff replied, do non cogndl- 
cendo aliqua, 8c; pro placito dicit quod prædiet duæ peciz 
panni lanei in Billa ipſius (the Plaintiff) — mentionat 
non expoſit fuerunt venditioni antequam fgillar' fuerunt figillo 
colle&oris' ſublid? priedit' modo & forma prout & hoe petit 


: - - . 1 
8 
1 2 And 
- - = 
* 
e 1 & * . 
* 


— * 
2 
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And upon a general to this Replication, it 
was inſiſted that it was naught, ko: that the Validity of 
the Seiſure (after it on Reco2d that the Goods 
put in Iſſue; but that the 
concluded as to that Matter 
by demnation upon the Infomna- 
tion, ka: he had Time to have appeared any pleaded ta the 
Infozmation ; and upon Iſfſite jolned the Legality of the 
Lal might have been tried, (iir) Whett the ies 
was expoſed to Sale, oz not, befoze it was ſealed ; but he 


flipt that ity, he is now forecloſed from 
rying the — 


Beſides, it had been always held, that after Jubgment 
upon an Information for a Seiſure of — — 
the Pꝛoperty of thoſe Goods are alteren thereby, 

Trover 82 Treſpaſs mill lie top him who was the 
Owner; and tis not reaſonable that a Judgment Gould 
de ſubverted by a collateral Adlon. | 

» and declared it to 


Co which all the Barons agreed 
But then it was innden kan the Plaintiff, That the ane 
the Reaſons followine © © * 


be the ſtanding Rule of the Court. 


Aulneger and Colle 
of Devon and = 
d no Power 
and 


— 
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Hoang upon a Seiſure which appeared on Recopd to be 


7 1 Epe eh is Ukewile ill fo another Reaſon, 

* ea e an ; 
Becauſe it was at large without Reſpet'to the A 2 
Place laid in the Declaration, and this being a tranſitoy 
Acton, the Defendant by his Plea ought to dave followed 
the Plaintiff both in Time and Place, ſinte his 

tion was not local, o2 at leaſt he ought to have added a 
Traverſe, (viz.) Abſque hoc, that he was gullty alter ys 
* ha! the Plaintiff migh have an/Oppoatdaity of ut 

o that the t have an 'Q f i 
lo upon ſuch Traverſe, and ſo to — * . 
ration. | | | | 
30 The Plaintiff hath laid the Converſion, Ge. to the U: 


ol both:the Defendants; and they have confeſſed a Conver. 


no Perſon hath Authority to ſeiſe the Cloth forfeited by the 
| Statute 27 Ed. 3. afozeſaid, but only thoſe very'Officers er 


Where a Traverſe is 
neceſſary. | 


ſion, but to the Uſe of one of them alone, which doth not 
meet with the Plaintiff's Declaration. 
8 
fl. Powis, Turton an ard Ch. the 
was ill fo2 the firſt two Reaſons ſupra, for they 120 n 


p2efſed' in that Statute; and it appears, that the De 
kendant had no Authozity to ſeſſe at Ratclif, foz by his 
own Shewing, his Deputation extended only to Devor- 
ſhire and Cornwall. | 

They allo held; that the Defendants in this Caſe ought 
to have added a T raverſe to their Plea; (viz.) Abſque hoc, 
that they were guilty aliter vel alio m 

And the Chief Baron Ward added, that it was a certain 
Rule in Pleading, that where the Action is tranſitory, the 
Defendant in his Plea muſt follow- the Plafntiff, unleſs 
his Juſtification is local, and then he mut traverſe. 
abſque hoc, that he is guilty extra. | 1 

ut in this Caſe the Acton is tranſitory, and the Jufti 
fication is not local, and pet the Defendant hath neither 
followed the Plaintiff, no2 added any Traverſe, wherefo!e 
the Plaintiff remains unanſwered, 

Now if the Defendant had pleaded well, he ſhould have 
ſet fozth, that he ſeiſed the Cloth at Taviſtock upon the 
Day mentioned in the Declaration; and thereupon he in- 
formed this Court as upon a Seiſure at Ratcliffe, with the 


neceſſary Averments, that all was tho ſame, and then 
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averſe, abſq; hoc, that he was guilty a aliter vel 
> which would have been ſufficient without a5. 


72 — ing Cab of a Seiſixe wade 


— and rs el an * Infomation and Con: * il. 29, 30 cr. 


af Treſpaſs the Matter pleaded (peciallp, 
with the like Traverſe, ut pra. 4 

And ad the like ſpeoial Juſtificatioo dup Jul dentent in an- 
* Cale between Cole and Powell; and be ſaid he on 
not find any Pꝛecedent in this Court to warrant ſu 
a ſe Gude Pea Ea, wa ri; 

0 ns, after a 
MN Seilfure, the Rule is, (viz.) If rhe Aﬀton is Trove, 
the Condemnation may be Fon LEP e upon the ge. 
neral Iſſue, becauſe thereby the Pꝛoperty (8 dedeſted 
of the Party; but if Ition is Tre then the Bi 
ter may be ecially pleaded; and tha if well pleave 
Ke, 3 Eau ae ke 
Judgment 


Aha 
5 1 7 a Statute makes a tb and gives 


Power to ſeiſe 1 1 ithout 
vjo hall l þ Cate a FRY 


5 6 ; ” Or 42 
— Phy erſans by their es, who 
upon this Fozteiture; and tba 
bs e 00. aides Pen Dal 
a t ce t 
is implied 15 the expreſs Affirmative. 
But Baron Letchmere, wag. of Opinion fo2. the ts Det 
_ fo2 no 2 * * cauſe 8 7 * 
appear on Recazd, an £ 
the Ualue, and — wo no Aﬀon will ** — the rt E55 
I: _ fuch I I Aer cope he- 
n Officer to boured 
ns his Office ; and in this Plea bis kad that the ei 
15 Declaration mY Nr are the 
8 (ufficlent c not cite 
of 8 Court fo2 fuch Sort of Pleading, any Fiege 


Wanne unt had Judgment by the mae x 1 


pale 


„as upon a Seiſure in Middleſex; and in an % Elin, 


— — 


o 
: 
? 
" 2. 
ſu "> * = T - A F MI * 


ſus | 
Mar. B. R. Rot. 179 bus depended until Trin 


IN Replevin; Sc. the Dekendant begun bis Avoyry h. 


| pr: lte. Oc 
quia dicit quod, &c, and. then ſets ſouth, that A. was ſeiſed 


i fe. 264. 4 Rent hatte of 61. per 


Clauſe. of Diffreſs (being thirteen Perſons. in. all) and 


their Heirs and amgns fo2 ever, foz the Uſe of the 


n 
 *Pogz of. the Pariſhes or Beckington and Rhode in Wilt, 
ud this Sant was 6 Feb. Anno 20 Eliz. 


Eben he 
new _Trufte 
3 Car. 2. wh 


letz komp ſeveral Alignments of this Rent to 
c. whertof the laſt was dated 20 April 
was to the Defendant Palmer and twelve 


other Peron If to their ÞHeirs,. foz the Ale of the 


Poo, &c. ut ſupra, then he ſhews that Four of the laſt al 


ſixnees were dend, and that he and nine 
A. B. C. D. & . ſurvived, and then makes his Concluſion. 


un, quart 
dem tempore quo, &c. præfa 


(naming the. other 
runt & inſolut. idem 


rum prædict. in p 
tenementis diſtriction, (of 
nuance one af t 
oncerning the Rent afo 
Aud upon g 

gurd ko the Plaintiff, that. the 


the Avowzy was ill, becauſe tis ſa(d, 


of the reſt, (vin) 


. Et quia, 71.'& 10 s. de redditu predict. pro uno Anno 
11 n n file ad feſtum, &c. Anno, &c. co- 
t. Samueli & præd'ct. A. B. C. D. 
Eight ſurviving Truftees) aretro fue. 
Samuel bene advocat captionem averio- 
rzdi&o_ loco in quo, &c. & juſte, &c. ut in 
bim and the other ſurviving 
ruſters) in forma prædicta onerat. & obligat. &c. 


* Plaintiff pieaven in Bar, that puis darrein Cont: 
he other Eight ſurviving Truftees had re. 
ntfff all Atfons and Suits depending 


zelaid, between the Plaintiff and 

es þ the Defendant, it was at- 

5 Avowzy was ill both in 

Ac e it was obfeſted, that the Concluſion of 
g Form, it wa | 

or a that ſo much Rent 

ſtreſs to be 

taken 


d to the Piat 


was behind, but did not expꝛelly avow the Di 
ant | 


$ 


_ CTY CTYF TY 


Term. S. Trin. 6 W. & M. B. R. 329 


taken fo2 that Rent, but avowed generally, without ſhew⸗ 
ing the Cauſe fo2 what, whereas after (bene advocat cap- 
tionem) he ought to have added this Clauſe pro prædictis 7 l. 
10s. de redditu pred. fic ut/prefertur aretro exiſten. &c. 
Sed non allocatur ; becauſe tis ſaid & quia ſuch Rent 
was behind he avowed, &c. ſo that the Mozd quia ſhews 
% thi Dbjetion was as.td the. Matter in Law, ...__, 
But t 2 a 
coz that the Defendant being Jointenant,of this Rent kan“ 66. 
not avow alone, without making himſelf Bailiff to his Com- Rate Bne. $65. a. 
panions; and therefoze in this Caſe he ſhould, both in the 1, = 17: 
Commencement. and in the Concluſion, have avowed in old. Ear. 94, g;. 
jure ſub proprio, And alſo made Conulince, ut Ballivus, to; Roll Abr: 320. 
the reſt of his Companions, becauſe Jointenants cannot * 3 7 
ſever in an Avowzy ko; Rent, either foz Part oz foz the 
Whole arrear. > 
On the other Side it was argued, this Dmiſſion was Ecoarr.. 
but Form, ſince the Defendant had by his Avowyy expꝛeſiy 
alledged, that the Rent*foz"which he ined was due to 
* the 1 nd ng * Cs _ as in 
ds ſubjeX to. t ſtrelg of; all of them, Q- 
mounts ta as much as ie de made . 
thet, that one Jointenant may 


ts 


3 makes it wozſe, fo2 thereupon the Objeftion 

And the Defendant perceiving the Opinion of the Court 
deſired the whole Batter might be referred to Juſtice Eyre, 
becauſe it concerned a Charity; which was done accozd- 
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— ſt was moved in dr 
Fes 
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Wilſon verſus Law. Paſch. G W. & 1 D K. 
Rot. 22. 


Ohn Law a Scot, Gent. was indifed-fo2 the Murder of 7 443. 549,557. 
Salk. —— S.C. 


Baily, /anD convicted ot Murder, and had Judgment 1 8. ITO 


Edward Wilſon in a Duel in Bloomsbury-ſquare, upon 
which Jndiment he the lald Law was: tried at the Old- 


Death, but was repzieved. 
a. Robert Wilfon, the Bꝛother of the Perſon 
d, and who was his Þeir, ſued fozth:an oziginal/Writ 
of = rh fo2 Murder direied to the Sheriff of Middleſex, in 
whol: Cuſtody Mr. Law remained, (viz.) in Newgate-Gaol, 
— in Eaſter-Term ann. 6 W. & M. in R R. 

And then moved fo2 an Habeas Corpus to the ſame She · 
riff, commanding him to bing up the Body of Law on 
ſuch a Day certain, which — uarto die poſt the Return of 
the Writ of Appeal; und upon that Day the e was 
called in Court to make his Return. | 

Thereupon the Sheriff bzought up the Body of Law in 
Cuſtody, and returned the Habeas Cor tewing. the 
Cauſes of his Impziſanment, (viz.) The Warrant of 
Commitment by the Juſtice'of Peace, and alſo bis Con- 
vition and Attainder of Murder; and karther, that by 
Girtue of the Wirit of Appeal he þad-attached-1is-Body, 
which Writ he thus returned; fL. Virewe:iſtivs, bnevis/mihu 


direct attachiari feci infranominat Johannem Law. per corpus 


ſuum cujus quidem ad diem infracomtent coram Domi- 


no Rege & Domina Regina eee 


prout interius mihi præcipitur. 

Then Law was bzought to the Bar and arraigned, 
and the Plaintiff in Appeal counted; hn aft him then his 
Counſel pꝛayed Oyer of the Writ of Appeal, and the Return 
thereof, which being granted, to Days Time was; deſire 
ko: him to conſider what to plead, which was lik! 
granted, but then he was to plead tunc pro nunc. 

And Law being committed to the Marſhal of B. R. was 
on that Day broug nn a Demurrer was 
put fn fog him in this Fo, (viz.) Quibus lectis & au- 
ditis prædict Johannes Law defend vim & injuriam quan- 
Mo, &c. & omnem feloniam & quicquid, &c. & petit ju- 
dicium de brevi originale & narratione prædick quia dicit quod nem 
breve illud & Retorn' inde 17 narratio prædict _=_ 

u 2 


Co. Ent. 56. 
Se ich » Plea a 


— — 


— — — — 6 — —— — 
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inde minus ſufficien in lege exiſtunt ad compellend' eundem 
Ichangem Law ad jnde roſpondend quodque ipſe ad bre;c, 
fe ut præfertur retornat ſeu ad narrationem pre. 
dictam fic ut prefertur declarat neceſſe non habet nec per 
legem terræ tenetur reſpondere & hoc, &c. unde petit judi- 
ecium de brevi retorn'' & narratione prædict & quod brevt 
I caffetur, See, c quoad feloniam & murdrum præd' idem 
Ie bens nee nen- Johannes Law dicit quod ille non eſt inde culpabilis & de 
r & malo bean To per patriam Et præd Rub u Wilſon 
ſimiliter, &c. wp VE FG 

- The Plaintiff in Appeal joined in this Fo. 
fl. Et prædict Rabertus Wilſon quoad predia. placitum 
przdiai Johannis Law ad breve ipſius Robi W 
fon 


5 


: 
7 


eff 


8 


Jes 
$725 


— 40. Young's 
e 
ed Jac 95. fl. 23. ejuſdem 
Cro. El. 137. it 


1 1 1 2 * 
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er ee ee 
ain than Dedit ; fo; being a e, It de 
— all the fozegoing Matter. 

60 The next ObjeXton to the Detlaration was, That 
the Fat was laid to be done circa horath primam poſt meri- 
dem, and ko; that Egerton's Caſe, und the Dariite of* » Bull. 78. 
Glouceſter were tited. Nat. Glove. cap. 9. 

Co which it was anſwerey, That the Sander ot Betta Ame 17 
ring the Time by the Wozd circa is wartanted by Won ee, 
Precedents. 4 Mod. 2 

(.) The next Obſe#(on to the Detlatation was, Ehet Tien. 15 2 
the A was lald to bog done r parochiam Sancti 1 
gidii in Campis, Whith is no legal Viſhe in this Caſe, the 
Hattet being laid in a County at large, and not in a 
City (which makes the Diverſity) fo! the Stuatate of 
—2 is, that the Vill, and not the Parich, La 


wr Ts which it wow auler, cn. 
to de done apud parochians s 


nt. 319. 
1 


ant ore up g unt Sr bi m, V. 
to the contrary. Skin. 554: 
Eis true the Statute of * por me Be Ee” iH.s. e. g. 
Hamlet 87 Place where the 
. a . + U Profil of 
parochia, n Ode di 0 rules 22 
mich is an Authoney in Puls. 0 2. 
* 9228 222 of St. Giles did contain = the Writ was abated. 
n Detendant might 
that Batter in Abavement, bat the Courke ire a Jrebiee- 
is to lay the Jas apud 


60 Th fifth Objedion was to the Kettvii of of fs | 
firſt that id was attachiart foes mfrawoninae? ? 
per Corpus, &e- CUheveas it ought to be , M of 
becan(e the Commund of the Wie is Peyſs- 
tal, (vin) od attachias, und not Atrachiart facias 
7 ＋ I ·˖·—( is Cp, any mu Cai 
overy Capias is Cepi, ad nyt Capi fec 
een ate ade: 


—8 100'opjony foe WUEIP any ub 
ew , fo2 then it ought to be Mandavi Baffivo, &c: 
15 a Bailiff Frrant, them it onght to be retur ner 

be e as in Cale ot the Capi 


Nu 


of 


my 
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Kitch. 258. 


beo amounts to Attachiavi. 
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4 ente 
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was e and void. 
(7) 


To which it was anſwered That Attachiari feci was 
ſufficient, becauſe the Sheriff is. not bound to exetute the 
crit in Perſon; beſides tis good, becauſe 'tis ſaid to be 
done; Virtute Brevis, which by the Concluſion /paratum ha- 


But per Holt Chief aſtice, it would have been ill if the 
Mors Virtute Brevis had been omitted; and that tis ſuf 
ficient if the Subſtance of the-(Urit is anſwered, the not 
in the ſame Mons, & per Curiam, if the Return al this 
oziginal Writ had been ill, the Appearance of the Party 
could not have helped it, as was ſtrongly infiſted on by the 
other Side, koꝛ tit oppolitum, in objecto. * 

(6.) The next Objeition t9 the Return was, That 'tis 
zbſurd,; £02 it was cujus quidem Corpus ad diem infracon- 
tent coram Domino Rege & Pomina Regina ubicunq; &c. pa- 


" Nob all Returns are ſuppoſed to be made in Court, and 
the Place where the Courts ſit is certain; therefoze to (ay, 
that he bath the Body here in Court ready, & c. (wherever 


the Court he) ubjcunque, Sc. is abſurd/and Nonſenſe. 
To which it was anſwered, That the Mozd Ubicunque 


: ka 5 | 
112 vjetion that here is 8 Diſcontinuance, 02 at leaſt a 
Miſcontinuance 8 to Part, fo2the Defenvant bath demur- 


red to the Writ, to the Return, and to the Count jointly, 
and the Plaſntiff hath joined in Demurter only as to the 


Count. 1160 2 1 
And his Ander to the Demurrer to the Writ, is quoad 
placitum prædicti Johannis Law ſuperius ad breve placitat, 
3c. wheteas ther? was no Plea to the Mit, but only a 
Demurrer, ſo no Anſwer. 40 e 
And as to the Demurrer to the Return, tis diſcontinue, 
and there is no Manner of Anſwer made to it, foꝛ the Quoad 
is ſingle, (viz.) Quoad placitum ad breve placitat', and not 
ad breve & Retorn inde placitat, tis true the Return is 
rout afterwards; but that will not help, becauſe th! 
Keply is confined to the Wirit only by the Quoad, which 
always governs the Plea and Demurrer, Kc. with Reſpett 
to their Extent, &c. and if the Matter ſhewn is larger than 
ne Moad, tis uſeleſs and void, and ſometimes makes the 


whole viclous. 13 

„„To which it was anſwered, and ſo reſolved, as in al 
ive Paints ſupra,” thut the Wozd: Placa Doth compte 
1 Demurrers and all Pleadings whatſoever, fo2 tis 
men collectiwu, and is uled pꝛamittuaung to e 
I I 


— 


_F 


£$3 Ales 


in Abatement of the CUrit only, (vin) Quod' breve ill. 'caf- 
ow wherefoze no Diſcontinuance mann of any 

Nota, That afterwards the Defendant eſcapes Som the 
which-he confeſſed” in open Court on the Contt- 
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einen 


Curry werſus Step bebt. 1 5 Ms . 
ee k un 
mi 1 /f GMIINIGIS} 393 07 10 
Wk Plain nir d and bis lite 
ſtratrit ok nit Cr, 60 em 75 A.F bo 

Aſſunpnt again the Bealee 1 
* declared, that the Detendam on futh 6 
d&bitatus fuit to the Plaintitfes William and Ana ns" Ka, . 
un of one Jackſon, in 25 l. fo: to miith Boney by 
he Defendant ad uſum ipſorum Will. & Annæ ut Admini- Gagter. 311. 8. C. 
; — 1 Danv. 78. pl. 15. 
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p rs replied, that Jackſon died on luch a Day 
and at ſuch a Place inteſtate, (which in Truth was above ſir 
A Afton bzought) but that no Adminiſtra- 
oods was committed to any Perſon until ſuch 
a Day, (viz.) the Day in the Declaration mentioned, 
upon which £/ay Adminiſtratio 
ommitted to Anne, the Cife, now Flaintiff, as in the 
is ſet fozth, Et fic cauſa actionis przdidt. accre- 
aintiffs) infra ſex Annos prox. ante diem exhi- 
&c. (viz.) on the Day on which the Adui- 
niſtration was committed, Et hoe petunt quod inquiratur per 
patriam. 
and upon a Demurrer to this Replication the Cauſe 
was debated a b-parit a the 
Defenpant,- that the N. ' 
ſpecial.Patter, fog the 
nerally, Quod 
out ſaping moe. 
To which it was anſwered, - 
could not hurt, ik it did no good 


it was alledged that the Defendant was 
tis William and Anne ut adminiſtra- 
not. well be, fog if the Receipt of the 


As where 1 to an Inteſtate is paid to a thitd 


mY 1 
* 891 


miniltrato! 


—— — — N — 
3 ; p 
= 1 
2 


miniſtrato2 muſt declare againſt the Defendant foz fo much 


Honey received to his Uſe generally, 


But to this it was anſwered,” that in this Caſe. the 
Plaintiffs could not declare in any other Manner, becauſe 


this 25 l. was left in Caſh by the Inteſtate, and the De- 


fendant took it-after his (the Inteſtate g) Death, and long 


befoze any Adminiſtration granted; and fo2 Authozities in 
this Point the Caſes in the Margin were cited, 

The 2d Exception made by the Chief Juſtice was, that 
the Boney was laid to be received by the Defendant, ad 
uſum of the Þugband and Wife, when it ought to be ad 
uſum of the Wife alone, ſhe being Adminiſtratrix. | 

To which it was anſwered, that in all Actions bzought 
by Husband and Wife who- is Executrir oꝛ Adminiſttattix, 


which could not be, unleſs the Pusband had ſome 
of Right oz Pzoperty; and in this Caſe it could not be 
to the Damage ar the Þusband, unleſs the Honey was 
received, as well to his Uſe as to the TIſe of his Wife. 
But at Length, per Holt Chief Juſtice, the Declaration 
is good, koz it was now the uſual Fozm in ſuch Caſes, 
and he likewiſe held, that the Plea was good, (tho' it was 
obeted, that the Defendant ought to have pleaded Non 
umpſit infra ſex Annos,) becaule it appeared, that the 
Cauſe of Aitfon did accrue to the Plaintiff as ſoon as 
the Adminiſtration was granted, and not befoze, as by 
the Letters of Adminiſtration pꝛoduced. 6 
But per Holt Chief Juſtice, the Replication is ill, becauſe 
tis concluded to the Country, by which Beans the De- 
fendant is excluded to give any Manner of Anſwer to 
the ſpecial Matter alledged; and the Plaintiff ſhould have 
relied on that ſpectal Batter, and concluded with Hoc pa- 
rat. eſt verificare. | | 
But as to the Batter in Law concerning the Operation 
of the Statute of Limitations, he was of Opinion, that 
the Adminiftrato2 ſhall have ſix Years from the Time of 
granting the Adminiſtration, accozding to Sanford's Caſe 
cited in Saffin 8 Caſe. 1 | y FF 
Judgment againſt the Plaintiff, 


® 2 Saund. 208. 
vere 

Darby anten 232 
21 4 34 . 0 2: 


the Concluſion is 02 ought to be ad damnum ipſo | 
Sojt 


Q. 60, 61. 
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Jackſon werſus Colegrave. In the "Exche 1. 
| Chamber, Saturday 2 Feb. — * 


I * 
. 


.d. 


ee e L RRO R on a Judgment in B. R. in an antun on the 
pill e e E. Cafe, wherein the Plaintig declared, that'the Beten 
1D r in'5o). tant. f 


at oy pane indebitat. fuir eidem 

1 Bur. 28. 5. 12- funima eidem (the Plaintiff) debit: & ſolubit; pro & 
, Anglice, a Mager, inter eos ante tempus illud 
per ipſum (the Defendant) eidem (the Plaintiff) deper- 
. ditum, and being fo indebted he pꝛomiten tu pay, &. 
Comb. 181, 3. Upon Non aſſumpſit pleaded the Plaintiſt pad a Gerdi 
Met . „ and Judgment; and now upon a Writ of-Errox bzought 
in. 572. that Judgment was reverſed, becauſe a general Indebitatus 
| 4 — - + 5 Aſſumpſit mill not lie fo; Money won on: a Wager, or at 
r Play, but ft mu be lald by way of mutual Promiſes ſpe- 
cially ;' but the chief Reaſon of this Opinion was, becauſe 
the Court would not countenance Gaming, dy giving ſuch 

an eaſy Remedy foz Boney won at Play. 
9 Egle- But there was a Pꝛetedent ſhewn,/ where an Indcbi- 
JC. 2. B. K. fatus Aſſiimpſit was bzought to: Boney won at a-Game 
$34- called Banquefilet, and Judgment fo2 the Plaintiff, and 
that Judgment affirmed in a Crit of Erro2 in the Exche⸗ 
er Chamber; but this would not pꝛevall fo2 the Reaſon 


So the Judgment was reverſed. 21 
At the fame Time it was allowed per Curiam, that a 
general Indebitatus Aſſumpſit will lie by an Inſurer of a Ship 
fo2 the Præmium fo which he inſured, altho' the Conſide- 
ration of ſuch Inſurance, (viz.) The Hazard of Loſs, is 
but a Contingency. - Fei 3 | 


Edmonds werſus. Probert, Hill. 6 Will 3. B. B. 
Rot. 156, but adjudged Pal. 7 Will 3. 
Db 


EBT upon Bond againſt Edmonds in C. B. Upon 
1 Non eſt factum pleaded the Plaintiſf had a Gerdict 


-& 


ble, and che Plain Ad Judgment; and now upon a TUrit of Erroz bzought 
5 in B. R. there were thꝛee Erro2s afligned : 

er, brat %, (I.) That the Declaration was minus ſufficiens in lege. 
aulb of Errawn (2.) That Judgment was * fo2 the Plaſntiff, when 


(3.) Chat 


re if hould be foz che Defendan 


— > i. 8 A ” — % 
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6 .) That Probert the PlaintiC.in the Wlon died — 
the Uerdit given. 
after which: the Entry on the Recow was in this 


radia Henricus Probert per Johannem Lilly at- 8 
cor ſaum vent & dier quod hee in feoordo & Sons > 2 0: 
dic nec in redditione Judicii prædict in ullo eſt erratum & 
quod Curia, &c. procedat ad examinandum Errores. 
And upon opening this Recow, it was agreed per Cu- 
riam, that this Aſügnment of Batter of Fa#, and at- 
ter ter of Law, was double, and would have been il upon a 
general Demurrer; the Advantage thereor is now 
loſt by pleading in nullo eſt Erratum. 
It was-likewiſe agreed; that the Entry on Reco of 
Probert's coming by Attorney, after it was alledged in the 10 
Augnment al the Errozs that de was dead defoze the D 
Uerdii, is ſenfleſs and abſurd. | | 
But as to this Batter, the firſt fault was in the Plan- 
tif in the Mrit of Erroz; fog akter de had alledgey the 
Death of the Plaintiff in the oziginal Action, he ought not 
to have made the common Concluſton as in other Caſes; 
but he (ould haue concluded by pꝛaping a Sci” fa ad au- 
diend' Errores againſt the Executoz ox Adminiſtratoꝛ of Pro- 
bert, and ik the "Sheriff had returned that Probert was a. 
22 then he might come in and plead in nullo eſt Erratum © 
; but i he returned Scire feci the Executos . N 
* —— that would be a ſufficient Oꝛound koꝛ the 
to pzoceed and to examine Exxroꝛs, &c. a 
(aherefoze, becauſe the Plaintiff in the Writ of m 
had not purſued this Pethod, the Judgment was affirmed, 
no Body appearing fo2 him. 
bowever in Dove and Darcy's Caſe, the Erroz in Fatt · 1 Sid. 93. 
was afligned, that the Plaintiff in the Ejetment died be- Kya. 59. 
fox Judgment, and his Attozney pleaded in nullo eſt Er- 
ratum, f02 that the Plaintiff was living at ſuch a Place, 
&,. upon which they were at Iſſue,” and it was fond, 
that he was dead; and thereupon the Judgment was re. 
verſed fo2 this uy 2603 by the Jury ; and Holt Chief 
Juice remembered Caſe,- and ſaid, that it puzzled 
the Court fo2 ſoine-Time, and that it was not "my te- 
potted, . 
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Annuity The efendant mane Conuſance as Bailiff to Carina 


. to 
(vix.) 


Deed. 


— 
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Ward verſus Everard. Hill. 6 Will, 3. B R. 15 


7¹8. 


I. Replevin, &C. of Cattle taken in Quarrington in Lin- 


Hetley, aud Elzabeth Engliſh, CCiſows, fo2 that 
where, dee. was Parcei of a Befſuage whoreee nabe 


Carr, Bart, was feilen in Fee; and being ſo ſeiſey 


did, up. 


* ſecond Day of March Anno 1638, per quoddam ſcri 
tum ſu 


um obligatorium (& quoad diem & menſem fine datu) 
the lald 


Carina and Elizabeth by the Name of Carina Cromwell and 


are the very nuity or yearly Rent of One 


Cromwell, and to Pembroke Cromwell, Henry 
Anne Cromwell and their Afligns, one An- 
Hupdred Pounds by the Year 


. 


of Jawlul: Eng, Money, (vtz.) Twenty Pounds a-piece, to 


be only and reſpectively divided amongſt them, and to be 
iſluing an | 
hays and to hold, -percejve and en 


1 Rent oh 


goin g out of the; Locus in quo, (inter alia) Jo 


bg Parties at 
tural. Lives; (the 1 
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And if the ſaid Rent of a Hundred Pounds by the Vear, 
ſeverally divided to the Parties aforeſaid, or any Part thereof, 
ſhall happen to be behind, then to diſtrain, Gc. 

Then the Defendants ſet fozth, that all the Gzantees 
were dead except the ſaid Carina and Elizabeth. 

Et quia omnis illa annuitas five annualis redditus quinqua- 
ginta tbrarum ſeu ſeparal annuitas viginti & quinque li- 
brarum ipſos Carinam & Rlizabetham fic ut præfertur contin- 

' pro quindecim Annis & dimid' unius Anni finit (at Lady- 
Day 1672.) in toto fe attingen' ad 775 l. necnon omnis illa 
annuitas five annual Redditus 100 J. ſeu ſeparal' annuitas 501. 
ipſas Carinam & Elizabetham fic ut prafertur contingen pro 
viginti Annis & dimid' unius Anni finit (at Lady-Dap) prox' 
ante prædict tempus quo, &c. in toto ſe attingen' ad 22001. eiſ- 

dem Carinæ & Elizabethæ aretro fuer & inſolut*, (viz.) Medie- 

tas inde utrique eorum, &c. fo this the Defendant made 

The Piaintie d Oyer of this G it ap- 

The Plaintiff pꝛaped Oyer zant, and | 
peared to be by Deed Poll thus: 

I. To all Chriſtian People, Gc. and concluded thus, In 
Witneſs whereof the Partics to theſe preſent Indentures their 
Hands and Seals interchangeably have ſet, the Day and Year 
firſt above- written, 1638. 

But there was no Day or Year before named thzoughout 
the whole Deen. 

Then the Plaintiff pleaded a pzivate Ac of Parliament 
made ann. 16 Car. 2. by- which Sir Robert Carr's Eſtate was 
ſettled, and put aut of. his Power to charge at any Time 
after 1 April 1639. and avers, that this Gzant was not 
made upon, 02 at any Time befoze the ſaid 1 April 1638. 
and Iſſue was joined upon that Point, which. was | 
at Bar, and the Defendant- had a QAernvit. 

Ind-now it was moved in Arreſt of Judgment in Behalf 
of the Plaſntiff, faz that the Defendanthad made a joint 
Conuſance in the Name of Carina Hetley and Elizabeth 
Engliſh, which- cannot be done by Law; fo they were 
neither Tointenants, o2 Tenants in Common, becauſe by 
the Gzant-the.Rents are ſeveral, and not one intire Rent, 
0 the Gzantoz designed to grant five ſeveral Rents, -- 
.) 201. per ann. to each Gzantee, and that uo Survi- 
boſhip ſhould take place, which is very plain by his Gzant- 
ng over the Annuity to the Survivozs of them who firſt 
—— would have been idle, if they had a joint 

WW, 


Ve- 


k 
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Beides, the Moꝛzds reſpectively and ſeverally are uſed 

in all the neceſſary Places of the Gzant, which ſhews that 

the Gzanto? intended to give ſeveral Rents; koz the Na. 

ture of the Wozd Reſpectively is to make that ſeveral 

which otherwiſe would be joint, and to avold vain Repe⸗ 

8 titions ok one and the ſame Expzeſion, which mug be 
Raſt, Ent. 622, 625. — without the Wofd, as it appears by the Fon of * 
A. . ea ing. 4 
Therefoze it was concluded, that theſe were ſeveral 

Rents, and could not be joined in one and the ſame Avow- 

ry 02 'Conuſance ; but that the Diſtreſſes and the Avow- 

17 AF. placito 10. TIES OUgHt to be f ſeveral,” as being upon ſeveral Cities 
552 o6, 309, to Diſtinck Perſons, &c. | 2 


Cro. Elia. 340, 344, n 
637, bee. lh 549. vel. 23, 24. Cro, Car. 154- W. Jones 207. | | 
Fcontra. On the other Side it was argued, that this Gant 


was joint, and that it was one intire Bent of 100 l. per 
ann. granted to all the Ozantees, fo2 that the very Mods 
ol the Gzant are of. one Annuity of yearly Rent ok 100 l. 
by the Pear, and the Wozds, (viz.) 20 l. a-plece to be c- 
qually and reſpectively divided amongſt them, are ſubſe. 
» Trishes Caſe, 5 qitent, and come under a (viz.), which thews that they 
2 Rol. Abr. 90. ſhould ſhare it equally between them, but doth not ſever 
4 Leon. 187. the Gzant which was joint befoze. | . 
3 After ſeveral Debates Juſtſce Sam. Eyre delfvered his 
Opinton. fo2 the Plaintiff, that theſe were ſeveral Rents; 
1 but Holt Chief Juſtice doubted; and there being no moze 
2 Leon. 124, Judges in Court, no Judgment was given. 
Goull. 15, 19. But ſometime afterwards the Gzantees took new Di- 
f ſtreſſes ſeverally, and upon new Replevins bzonght they 
made ſeveral: Avowyfes as fo2 ſeveral Rents, and then the 
Parties. agreed, and nothing farther was done. 
See Mich. 14 Car. 2. Rot. 583. Hamerton verſus Cleyton 
& al, in C. B. which was an Avowyy upon thts very Gzant, 
and the Defendants made Conuſance (fn Replevin) as 
Baſlifs*to the ſald Henry Comwell, Anne, Carina and Eli- 
zabeth"Jointly, fo Rent Arrear. ' | 
And upon a Demurrer to the Conuſance the Plaintif 
The Rule for Jadg. hun Judgment, f02 the Reaſon ſupra, becauſe theſe were 
Bs 16 ſeveral Rents. 8 mY | 
ng | 


Sd, — $7 
#S & 4 ( 1. U 5 


f 


Leigh 


a = 


Wx 


© Term. 8 Hill. 6 Will. 3. B R 


Leigh verſus Ince, Hil 6 Will. 3. B. R. ebe, 41 


1 a ſpecial Gerdick in Ejetment, the Caſe wag 5 Mod. 160, 266. 
as follpweth : _ I" 
J Walter Braye being feiſed in Fee of the Lands in of Ve dal — 27 2 * 3222 
4 made d vofuntarry Feoffment thereof to A. and at f » 
= x and thetr peirs, to the Uſe of Walter Brace fo; Life, pau” 144 - &, 
by and alter wards to the Uſe af 12 Brace and his Þeirs 3 Danv. 185. p. 13. 
I fo ever; and for Default of Iſſue o yo. - e Body of Thomas 
| race, then to the Ale of the right of the ſafſd Wal- 
ter Brace. 

Walter Brace died, and Thomas entered, and by his Mill 
deviſed thoſe Lands to the Lefſo2 of the Plaintiff, and 
then died without Tue, and the Defendant was right Heir 
to Walter the Feoffor. | 

The Queſtion was, Whether by the Limitation of the 

Ales in this Feoffment, Thomas Brace took an ein 
- Fee-fawple, or elſe but an Eſtate- tail only, (as ſt it been 
in a Mill) foz it was agreed an all Sides, that fuch a 
Limitation in a Mill would be only an Eftate-tafl, becauſe 
the * Limitation of a Remainder over upon bi Ving * 4 fat: Abe. #39: 
vithout Iſſue of his Body ſhews, that it was only atenDep 5 Liz, Rap. 253, ads. 
the Heirs of his Body, and the Intention of the Teſtato? vec. K * 
goberns his Mill. 

But this being a Conveyance in ddr tren of of the. 
feoltoꝛ would make a Difference, as it was objeted. 

Sed per Curiam, Jt makes no Difference, becauſe it IA 
was a Conveyance by Way of Uſe, which bath been always ! r 155 
conſtrued like Mills, with Reſpeſt to the Intention of the 
Parties, and is not tied up to the tri Tonns of Con- 
veyances at Common Law. 

Ind ſo it was adjudged in C. B. upon this very + Deed, + Berween Coke v. 
won a ſpecial Qerdi# there, upon which Judgment the W . C b Rar 
now Defendant recovered the Poſſeſſlon , and ſo the Leſſo2 $75- 
of the Plaintiff bzought 1 here. 

Judgment fo the | 


DE 


1 erm. \ Paths 


Anno ) Willielmi „ NR. 


. ett — — 
1 — * 


Maſter ue Lewis. 


1.8.0. NE Maſters, who was late Þugband of 
— Loo T0 tiff, was indebted to — r and Lovk wa 
ontra 


indebted to Maſters by ſimple 
8. E Maſters died Inteſtate in 1 and the 
7. S. C. Plaintiff Alice, his Wulvom, ſues ko: Letters of Admin. 
| ſtration in the Spiritual Court, againſt which Gosſright 
entered a Caveat, and pending the Diſpute about the Ca. 
veat he levied a Plaint in the Sheriff's Court of London 
* Becanke, till Ad. againft' the * Archbiſhop of Canterbury; and upon Non eſt 
2 miniſtration granted, inventus returned a fozeign Attachment iſſued to attach the 
he Pein or Debt in the Hands of Lewis, which was accopdingly done; 
and afterwards there was Judgment againſt Lewis the Gar- 
On . niſhee, ko the Non - appearance of the Archbiſhop, atctoꝛd- 

0 29. ing to the Alage in Tales of Foreign Attachments. 

Afterwards Adminiſtration was committed to the Plain: 
— tiff, and ſhe, as Admſiiffratrix to her late Þusband, byings 
* 2 A x againff Lewis foz the Poney due to her Jn: 


T_=_ Non Aſſumpſit pleaded theſe Pyoceedings were gi 
ven in Evidence koz the Defendant in his Diſcharge at 
the Niſi prius at Guild-hall, London, befoze Holt Ch. Juſtice; 
and he ozdered the whole Matter to be dzawn up, and a 
Caſe made of it, which was acco2dingly done. 
And now it was argued fo2 the Defendant Lewis, that 
- here was a Judgment againft him fo2 this Money upon the 


Foreign 1 which he could not avold, and * 


—_— 
. 
Comb. 34 
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fore no Reafon that he wauld be deubiy charged; and -if 

this Judgment is erroneous, the Plaintic, az the Arch- 

biſhop, map bzing a Writ of Erro, oz the Adminiffratrir 

may put in Ball foz the Archbiſhop in the Sheriff's Court, 

and ſo try the Cauſe of Akon there. 
And it was farther argued, that the Oꝛdinary is account- 

able, even after Adminiſtration granted, &c. MATT ow - 6 . 

On the other Side it was ſaid fox the Plaintitf, that the — — 

Queſtion is not, Mhether there is ſuch a Cuſtom in Lon- 

don, ur ſupra, but whether this Cale is within the Cuſtom 

of Foreign Attachments; and certainly no Action will lie a- 

gainſt the Ordinary, unleſs he hath Aſſets in bis Þands at 

that Time when the Ation is bought, which of Neceſſity r. N. B. 120. B. 

muſt be alledged, both in the TUric and in the Declaration, 2, .. Headers 
And it was inſiſted, that no Suit could be maintained a- 

gainſt the Archbiſhop, and tis plain that he could not have 

any Action again Lewis fo the Recovery of this Debt; 

fo the O2dinary could never maintain an Action fo2 the AC 

ſets of an Inteſtate. 


34 


And tis to be obſerved, that in theſe Caſes of Foreign 

Attachments, the Suit againſt the Garniſhee is in Right of 

the Defendant againſt whom the oziginal Plaint was le- 

ned; but here the Archbiſhop, who was the oziginal De- 

fendant could not maintain any Aﬀton againſt the Gar- 

— by Conſequence no other'Perſon can do it in 275.547; 2: 15 
s . * ; 2 Inſt. 8. e 
Uherefoze the Summons of the Archbiſhop, by attach - 5 Rep. 82 

lng the Debt in his Þands, was meeriy void, becauſe he had Seeg: Cs. 

no Right to the Debt, no2 any Means to recover ft. 

Ind ff this Pzattice ould be allowed, then Debts-upon 

imple Contract would be pain befoze Jud ents, becauſe 

the Cuſtom of London warrants a Plating fn Debt by an 

Erecuto2 upon a ſimple Contract; beſides, this would be a 

Veans foz every Creditoz to be his own Carver, aud ſo 

waſte the Goods of the Inteſtate withaut Remedy. 

Et per Curiam, The Foreign Attachment is only a Cui. 

Heans to enfozce/the Defendant in the oziginal Aﬀton to 

appear by Attaching his Goods on Debt in the Þands of a 

Cs We Cop bes Ong 

no to the an toe p 

ſon of the 2 Adjournatur. | 
In Michaelmas-Term 7 Willi. This Caſe was moved 

Again, and then per Curiam the Judgment was given fo2 

the Plaintiff, and that this pzetended/Cyſtom was unreg = 

» and void, tho the Wr ſeveral Re- 
= cons 
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Y co2ds of this Uſage fo2 about x00 Pears laſt paft; but none 
were controverted. 


Fuller verſus Fotch & al. 


1 Reſpaſs againſt Fotch and other Commiſſioners of E 
* ciſe, and their under Officers fo2 Taking the Boney 
of the Plaintiff by Uirtue of a Warrant from the Com: 
miſſioners, upon a Judgment given by them againſt the 
Plaintiff, upon an Infomation againſt him fo2 erefing a 
new TWaſh-fat, and uſing it without Notice, againſt the 
Statute 3 & 4 W. & M. which was made fo2 o2dering the 
Duty on Low Wines; and the Money was taken fo2 the 
Forfeiture given by that Statute. 
The Defendant having pleaded Not guilty, the Cauſe 
was tried at the Niſi prius Fefoze Holt Ch. Juſtice in Lon- 
don, and he gave in Evidence. this Information, Judgment, 
and Warrant, &c. 
To which it was objecked, | 
(1.)'That the Copy of this Convition was no Evidence, 
but that the ozx(ginal Book of Entry ought to be p2oduced, 
; Sed per Holt Ch. Juſtice, The Copy may be given in Evi- 
_ cence, - 1 
, - (2.) That it ought to be pꝛoved, that the Commiſoners 
did give the Judgment recited in the Copy of the Convicklon. 
Thich Holt Ch. Juſtice denied, 'becauſe it p2oved it ſelf. 
3.) That this Judgment is not peremptozy, fo2 the Plain- 
tiff in this Adion is at Liberty to diſpꝛobe the Truth of the 
Matter of Fa#, upon which they grounded their Judgment. 
Sed per Curiam, That was denied upon this Diverſity, 
(viz.) That if thy Commiſſioners had intermedled with a 
Hardres 478, 480, Thing which was not within their Jurisdiiion, then all is 
Se Car. 305. ootam non judice, and that map be given in'Evidence upon 
1 Vent. 273. this Adlon; but tis otherwiſe it they are only miſtaken in 
their Judgment in a Batter within their Conuſance, fo? 
that is not inquirable, otherwiſe than upon an Appeal. 


The King verſus Inhabitants of Tirſhall in Nor 
folk. Filed amongſt the Orders Hill. 6 Will 
& Mar. Ne 21. 


a NE Searle, and his Mite came from the Pariſh of 
— 0 'Titſhall to the Pariſh of St. Nicholas in Ipſwich, and 


Ceniteare tall gin there he dwelt from the Pear 1680 to. the Pear 1994 
not. 2 which 
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which was fourteen Years, in which Time he dad two 
Children bo2n there; and being very pooz, the Recorder of 
lpſwich and another Juſtice made an Dzder to remove him 
to the Pariſh of Titſhall, recfting, . _ Comb. 292, 293. 
That whereas Geaſs pts arts had for ſeveral Years alk. 539, 535: 
been permitted to dwell in St. Nicholas u | 4 
a Certificate from the Parſon, Churchwardens and G. 
2 and of ſeveral other chief Inhabitants 
ar 


91 

0 n 
uſtices was 
Certificate did pꝛevent the Operation of the | 
a Settlement to Searle, &c. Whereas a 


to no moze than a perſonal 


having a Certibeate ſhall gain a Settlement, | 


Toung verſus Rudd, un, &c. Intratur Paſch. 
7 Will. B. R. Rot. 181. 
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Yar. 19: dation, and that the Plaintiff then and there-had, and ac- 
Hob. 178: 656. Orptod-the ſaid Hat ſn full Satisfadion and Diſcharge of 
8 193. the Paomiſes, & hoc, &c. 


le.26 -- The Plaintiff replied Proteſtando, that the Defendant 
ese, 18. 1 im (the Platntif) any ſuch Hat in Satigfai. 


1 Bulſt. 66. on and Dilcharge of the ſaid Pꝛomiſes, pro placito dicit 
2 Q. 254. that he never pound beg — 
Diſcharge. of of the (aid 'Pzomiſes, prout, &c. & boc pee 


quod oy rg per patriam. 


And up n Demurrer fo this Replication, it was 
much Added, that the Iſſue in this Caſe-ought to —— 
the. giving in-Satisfaction, and nat upon the receiving in 


„betcaule every Gift oz Payment mutt be virex- 


by him ann not by him who receſves 

0 5 Rep. it, as it was reſalned in Pinhell's Caſe. 
Dan. 117-Pl- 7.  golherefaze, Ir the-Plaintiff pid receive the Hat of the De- 
fendant, and n, & c. then the 
Plaintiff han n, &c. the he might take it 


= an Intent to-apply it otherwiſe ; and therefo2e the I. 


ſue ſhall uot be uan his. Acceptance, — 3 — 
which is: the paſucipai Matter that guides the other, (cd 


adjournatur, . 
pan Monday 18 Nov. 1695. it was moved 
— 2 eee 
5 Brow) Bt 142: | per Curiam, The 'Jflue is well enough, and that the 


2 Rep. 78. *, + whole" Pattie excerning —„— as Ac- 

End r e, Cafe ceptance iu Watistadion would be tried upon-this Iſſue; 
and it may be taken eicher May, (viz.) Upon the Delive- 
nennen 


Eiegton, &c. 
Another nan by the Plaintiff's Counſel mas to the 
—.— pleaded to be given in 


Foꝝm of this 

> ee ee ee when f 

thould-be pleaded in Satistadion of the Monty mentioned 

in the Pzomiſes, and not of the very Pꝛomiſes. 

pn, i, ther he hob Enverr de A 12 
ought to haut joined. \ 


27 The King verſus Walcott, on the Crown-Side. 


, 20 7 R1T,of-Erroy bzought cha Walcott, Son and 
_ Heir of "Thomas | ought. by 15 reverſe an Attainder 
32 I 


: of 
Comb. 369. 8. C. . pl. 12. 3 Lev. 396. 4 Mod. 162. 2 Haw. P. C. 247. 2 Salk. 639. 
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of High Treaſon againſt his ſaid Father, who Was execu- Vide anc 319, © 


ted, &c 


This Writ was directed to the Juſtices of Gaol-Delive- Zuge in Figk 
ry of the Pziſoners in Newgate, ko; that Tho. Walcott Was ominingthe@ Words 


por wivente com- 
entar. 


tried and convicted at the Old-Baily, as being concerned 
againſt the Life of Car. 2. in the Rye-houſe-Plot; and the 
Indiament, Convitſon and Judgment thereon being certi- 
ted upon the Writ of Exot. it appeared that the Judg- 
ment was thus: n , al. 

}, Conceſſum eſt per Curiam hie quod prædict' Thomas 
Walcott ducatur ad Gaolam dicti Domini Regis de New- 
cate unde venit & ibidem ſuper Bigam ponatur & abinde 
uſque ad furcas trahatur & ibidem per collum ſuſpendatur & 
vivens ad terram proſternatur & quod ſecreta membra am- 
putentur & interiora ſua extra ventrem ſuam capiantur & 
in ignem ponantur & ibidem comburentur & quod caput e- 
jus amputetur quodque corpus ejus in quatuor partes divi- 
datur & quod caput & quarteria illa ponantur ubi Dominus 
Rex ea aſlignare voluit, &c. 
The Erro inſiſted on was, the Dmiſſion of the fglſow- 
ing Cows in the Judgment, (viz.) Ipſoque viyente oz in 
conſpectu ſuo, between the Mods in ignem und 
the Moꝛd Comburentur, ia the Mods i 
and in conſpectu ſuo are all. one. 

Ind after long Debate, the Court of B. R. reberſed the 
Judgment fo2 che Omion ſupra; fo2 it was held ta be a 
material Part of the Judgment, and upon a Writ of Ex- 
tos in the Houle of Los, this Judgment of Reverſal 
was affirmed by a Bajozity of one Vote. 

Nota, That upon great Search of Recows of Attain- 
ders fo2 Treafon, fo2 the Space of 150 Years back, it ap- 
prared, that thele- W92ds were generally inſerted in the 
Judgment, but then ſome other Circumtances which are 
mentioned in Statmdford and Coke ate omitted, and a- 
mongſt them all this Judgment ſeems to be neareft thoſe 
two Books; fo2 this is full in every Thing, but only the 
Omiſion of thete (Uozds. 

Ind tis to be dbſcrved,. that even Staundford and Coke 
differ in the ſeveral Founs of a Judgment in Treaſon by 
them ſet down; and it appeared upon Search ſupra, that 
befoxe the Cime ok H. 7. the Judgment in Treaſon was 
bery intertain, and that there are ſcarce two Recoꝛds which 
arte in the ſame Tom. | 


D E 


— 


ue vivente Staundf. Placita Co- 
- ronz 182. 
3 Inſt. 211. 


al DE | 
Term. Sand. Trin 


Anno 7 Willielmi 3. in B. R 


The King verſus Kemp. 


Djudged by a and Sir Sam. Eyre, 
the laſt Day of this Term, Juſtice Giles 
Eyre being lately dead, and Juſtice Gregory ab- 
ſent by ceaſon of Infirmity. 

TS 8. C. The Caſe was upon a Sci. fa. bzought by the King, 
2 Salk, 465. 5. © againſt Kemp, to repeal a Patent granted to him fo; the 
Ling's Gre of an DCE of a Scarcher fo2 the Cuſtoms in the Pont of phy- 

ice. mouth; this Writ iſſued out of the Petty-Bag in Chance- 
* ry; and upon the Pleadings there was a Demurrer, and 
Comb. 334. 8. C. Joinder in Demurrer; and then the Recozd was tranſmit- 
Dany. 161. P. 12. td into the King's Bench to have the Matter in Law de- 
6 — Times, (c appe 

Cro. Car. 197, 279- on rguing this it 

Dyer 237, 339 to be as followeth: 

l. King Car. 2. by Letters Patent granted this Office 
of Searcher unto John Martin, durante beneplacito of the 


Ring. | | 

' Afterwards the ſame King taking Notice of this Gant 

to Martin, made another Sant of the ſame Office unto 

one Fryer fo2 Life, habendum poſt mortem ſurſum reddi- 
tionem {ive forisfacturam of the Eſtate of John Martin. 

- After that the ſame King Car. 2. by another Patent te 

citing the Gzant to Fryer, in Conſideration of the Surren- 

der of Fryer's Patent, granted the ſald Oe unto Kemp 

fo2 Life, by Uirtue whereof he was now in Poſſeſſion of 


that * &c. The 


: 


5 
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The ſole Queſtion was, upon the Galidity of - Fryer's 
Patent, againſt which it was objecked, that it was voſd fo 
the Reaſons following: 

(1.) Becauſe it was to commence poſt mortem ſurſum 
redditionem five forisfacturam of Martin, when Martin had 
no moze than an Eſtate at Will, which could neither be 
ſurrendered or forfeited, becauſe any At of Surrender or For- 
ſeiture is a Determination of the Will, and puts an End 
to the Eſtate. 

(2.) This Gzant to Fryer was void, becauſe it was of a 
Freehold, and yet limited to commence in futuro, whereas 
a Freehold cannot expect and be in Suſpence in the mean 
Time. 

Then it was argued, that the King was deceived, both 
in his G2zants to Fryer and Kemp; he was deceived in his 
Gant to Fryer, becauſe he was miſtaken as to the Time of 
the Commencement thereof, and alſo as to the Quality of 
the Eſtate which Martin had in this Office; fo2 the King 
appꝛehended that Martin had ſuch a durable Eſtate as might 
have ſuppo2ted a future Gzant by Way of Reverſion; and 
ſuch which might be forfeited or ſurrendered. 

Wherefoze he intended, that Fryer's G2zant ſhould not om 5 
commence, but upon one of theſe thzee Contingencies, { Reb. Gwen, Cage 
(viz) The Death, Forfeiture 02 Surrender of Martin, Ink $7. a. 
whereas the Two laſt of theſe thꝛee Things were impoſſible —_— 261. 
and where the King hath been Biſtaken in his Szants 
they are always held void. | 

Beſides, at leaſt the Sꝛant to Fryer was no other than a 
Gant of an Office to take Effet when the King pleaſed, 
which is altogether tncertain, and would be void in the 
Caſe of a common Perſon, a fortiori againſt the + Ring. ; , Lon. 244. 

Now if the King had died in the Like. time of Martin, i [»d. 4. 
that would have determined Martin's Eſtate, and pet the 
Gzant to Fryer could not commence until after Martin's 
Death, ſo that by that Beans there would be an interme- 
diate Llacancy between the Determination of the firſt and 
the Commencement of the ſecond Gzant; and then if 
Fryer's G2zant was vold, the Gzant to Kemp, which was 
made in Conſideration of that voſd-Gzant, muſt alſo be 
void, fo2 tis apparent the King was deceived in the Conſj- 
deration of that Gzant. 

There was another Exception to the Fozm of the Pa- — 
tent made to Kemp, in which the paincipal Wozd was A. 
lignavimus the ſald Kemp to have and execute the Office, 


ac, when it mould de Conceſlimus, but that (Wow was 
- omitted, 


—— —— © 8 a — 
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| omitted, and the Clauſe pro hzredibus de wertorvus ho- 
— 8 ſtris was like wile omitted, ſo that this Sant would not 
4 bind the King's Succefſo2s. N 
To which it was anſwered, that Aſſignavimus is the 
moſt ptoper Mond, becauſe this is not an Dffice whercin 
the King han an Eftate, but tis only an Impioyment, and 
therefoze cannot be properly granted but appointed ; and in 
ſuch Caſe there is no Need, that it ſhould be pro hæredibus 
& ſucceſſoribus, fo2 tis good againſt the Succeſſoz, without 
F Cole, 1 UII bl the other Objettions it was anſwered, that the 
* And. pi. or. Ozant te Fryer war nora grant of a Reverſion, 102 did it 
Plowd. 452 need ang Suppoꝛt from a particular Eſtate to make it good, 
Sir Tho nt tt was only a Grant of future Intereft to counnence 
upon a Contingency. | 
And the Books make a Difference between the King's 
„ Leon. zz, Grant of an Office in Reverſion and ſuch a Grant in Re- 
1 verſion by a Subject; fo2 in the firſt Caſe it hath always 
. been held good, dhe in the laſt-Caſe there hath been a Di- 
' "Co. Young +. linition- taken between a Gant in Reverſion and a Gant 


— to commente in ” futuro. 
n And an to the Objetion, that here is a Gzant of a Fut. 
9H. 4.5 hold to commiente in futuro, it was anſwered, that there 


is a Difference between this Cale and a Gzant of a Free- | 
hold in Lands, 02 of an ancient Office, 02 of a Rent in cle, 
fo2 in all theſe Caſes ſuch a Gzant as this to commence in 
futuro would be voln, becauſe the Freehokd was in Being 
at the Time of the:Gzant, and befoze. 

But here this Ohe (it it may be ſo called) had no Ex- 
87. iſtenoe befo2e the Gant, but receives its Being from it; 
C561. aud dig the dun exaltly with the Gzant of a Rent dea 
bu for Life or in Fee, which may be limited to-commence in 


futuro, upon any Contingency that the Gzanto2 ſhall ap- 
point; fo; there is no Freehold in Being till the Gant 
takes Effet, and by Conſequence no Suſpenſion of any 


Freehold. | 
Eis not doubted, but that ſuch an Office as this may 
ve granted to commence in futuro, when there is Nobody 
in eon of it; and by the ſame Keaſon it may be lo 
granted when one is in Poſſeſſion of it, fo? the Quality of 
the Ozant is the ſame in both Caſes; and the latter is not 
act ern wender en Roverſion, ſo as to need the 
| Duppoꝛt or come particular Ettate, but tis only a Gꝛant of 
a future Intereſt, or of un 1 to commence in futuro, 
When kere is one in Polleſſion, -fa2 this Office ronliſts ann 

3 1 1 


Mi. AM 


A * 
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in in Gant, and hath a Being no longer than the Gzant en. 
dures, but is afterwards extinc in the Ring. 

Do "that this Dflice is different from Offices of Inheritance 
which come to the King by Foxfeiture, fo2 they have till 
an Exiſtence, and therefoze cannot be granted over to 
commence in futuro, fox then the Freehold would be in A- 


But in this Caſe all the Right the King hath is a Right 
only of Nomination, and the Dffice eriſts, and ceaſeth to 
on at the King's leaſure, and he who hath it muſt have 
it by May of new Creation. 

So then this Gzant cannot be lud to be void, 
was to commence upon thee Contingencies, whereof Two 

were {mpoſlible,'but that is no Damage to the King, but 
the tefs worth to the Gyantee, decuule it would not take 
Effet till after Martin's Death. 

And Holt Ch. Juſtice argued, that tho” the Oꝛant of the 
Office to Martin was at che Mili of the Ring, pet Martin 
had no Power to determine his Imployment, dut hy Sur- 
render, for this is not like the common Caſes of Eſtates at 
Will, which ate over at the Will of both Partie. 

But here the Gꝛantee having Authozity from the Ring by 
a Patent of Recozd, tis requiſite fo; him to male g Sur - 
render on Record, to determine his 'as inthe 
Caſe of the Lord Ch. Juſtice Hall, and other Judges, 'who 

held their Places only durante beneplacito, pet Shen they 
— to veſiſt,' they Wann Rrvord be. 
fore a Maſter in Ch 

Oo that in this Caſe it was 200000 Cilnnaontioat » A 
after the Surrender of Martin, who might alſo forfeit: his 
Eftate by Pisbehaviour, &e: of which the King doth not 
ded = 

our is found a ned; a 
fre the Commencement of the Patent ipon the Torte 
of Martin, is Ifkewiſe proper. 0 
Ind fo2 the Reaſons ſupra, Judgment was given againft 


qe King fox the Detenwans Kemp, We 2 N evil . 


Redſhaw verſus Hefther. Trin. 7 Will. 3. B R. 


| Rot. 178. ner) I 50 


EBT dehnt en He, who ene Rien pa! 
on the Day of the Bin: The Plaintiff — — 
dlallp, that the Obiigo? nn the — 


1. 


9989 


224 K. 1544 


becauſe it 


N. — t of 
ale“ 3 
Ie 4 W 
001 11 evtiah 
276 e£þ0 OM 3 
TI * 
r 2 


. 
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Vide 1 Sid. 248,342 ſuch a: 


1 Lev. 130, 224- his Fath 


Day; and that the Defendant (after the De 
0 and -befoze the Day ol the Bill, Death o 


Dn ſuch a Day, which was a Day after the Death of 
the Dbligoz, had Lands by: Deſcent from his Father in 
Fee· ſimple; Unde prædicto (the Plaintiff), de debito præ- 
dict. ſatisfeciſſe patuit, (viz.) apud H. prædict. & hoc 


e344 w. &M. cſt verificare, unde petit judicium, OED to the "new 


* Statute. 

To this the Defendant mode. frivolous Rejoinder, 
and thereupon the Plaintiff demurred. 

The Queſtfon was, It the Replication was good in 
Purſuance of the new Statute; / fo2 it was objefted that it 


was ill, becauſe thePlaintiff gad put the Galue of the Lands 
in Iſſue by theſe Moꝛds, Unde, &c. de debito prædicto ſatiſ- 


fecifſe potuit 


the Statute is erpzeſs, that after the Iſſue tried the Jury 
chall inquire ot the Galue; ſo that tis Matter of Inqueſt 


We 
ver 


Ualue 


„ e ere as at Common Lab, upon a 


kalle 


Se ver Curiam, Upon Debate this Replication was het 


good, and as it ought to be; and that if Unde, &c. de de- 
Q 


gn 


pro tanto againſt the Defendant, with Relpen to the 


9 — Cauſe of Dbjeition ; (ay the Statute 
doth not give Dccaſion to alter any moze 

the Replication common in ſuch Caſes, but only as to the 
Time concerning the Aﬀets by Diſcent z-,and-the Conclu- 
lion, which (befoze the Statute) was to the Country, muſt 
now be with an Averment only, becauſe the Defendants 
may have an Dppoztunity to anſwer the OI, 
ledgen in the Replication, - | © 

The Irr- had e 


wis ver 


* wand > ties liesen by Wy of ill bought 


potuit, which : ought to have been omitted, becauſe 


ex officio, and not to be the Point of the Iſſue. 
by this neu Statute, the Plaintiſf is only to reco- 


of ſuch aliened Aſſets, and is not to have a general 


prædicto ſatisſeciſſe it had been left out, it might 


the Fon of 


1; 12& l 4 


ons. " Trin. 7 Will 3 BR 
Kot. 373. | 


againſt the Defendant in Cuſtodia Mar', &c. acco2d- 
— ulual Fam; and in the Margin ot the Declata 
—— that the Anion was laid in Cheſter, and 
Viſhe was laty at Ct in Com. Cheſter. c 
1 


S 


Term. Trin 7 Will- 3. B. R. 


ter did ariſe in a County Palatine 


of this Batter by Wap of Demurrer; but if he 
any Benefit by it, he ſhould\ have pleaded tot 


| County Palatine. ' | 
Et per Curiam, here a Defendant pleads-to the Ju⸗ 


did ariſe within a County Palatine, it muſt be averred in 

ſuch Plea, either that the Defendant. a 

County Palatine, 02 that he hath Good 
max 


8 
therein ſufficient, by which he attac 
the Plea cannot be allowed Juſti 
— 4 Hy * 1139 6 3790 0515 

07 Defendant oz bis Edate are out of the 
Reach of the County Palatine, the Courts: at W. 1 
lter muſt neceſſartly hold Plea of the Matter, tho 
ariſe within the County Palatine; wiſe the Law 
be deficient; and the Court Cale 
ready to give Judgment fo2 the Plaintitf. te 


OV] J 
: 


ſwered,” That 
was only the Entry of the "Clerk ho ou 
ſued the Declaration; and it was 
the Court would amend this inang e. 
Ind at another Day the Court eren the f 
to de amended, it being na other than the Bittake: of the 
Defendant could — 


never entered 
8 


: 


To this Declaration the Defendant demurren ſpecially, + 14 27 
and ſhewed foz Cauſe, that it appeared by it, that this 
Court had no Jurisdidion of this Cauſe, fo2 that the Mat 

5 I. 11 


Sed per Curiam, The Deſendant cannot tabe Advantage C 
have + 1d. 219. 


risdition of this Court, (viz.)"That the Taufe ak Aan 


But then another Objeſoh was (via.) — 
Memorandum in the Beginning ot the 98 


not demur upan this | 


—_ 


Term. S Trin. ) Will-3, BR. 


t dal : Ann BBS £3342 33 L3H IJ 
2 4 er ſus * acob. The Declaration was 
| e e 5 W. & M. hut the Plea — 
vet entered till Trin. 7. fo thut the Record is 
© of that en, ee Fudement was given 90 
Nee 


— 
38.5 


Plaintitf Huſſey bzought :oht an Ation-againf Jacob 
3oldſmith, upon a Bill of Exchange Nan by the 
the ſaid Jacob for 120 Guineas, which 


— —ͤ—ͤ—V 
upon & | | 
3 2gth Day of September 1664. 


Viae 4 Mod. 400. Bill of Exthangez/I(viz-).on 
1 Lw. 484, 487. : the 
9 Ann. c. 14 5 5+ 


- 1 - 1 | 


of the ſuid Guineas loſt as iv, the 

am bee and un che Paß ann Pear in the Deciara- 
made the ſald Bill of and Netten it 

t, requeſting dim to pay Sulntas, ut 
e fad Bill, and 

accepted, 


f 12 


r to the Gaming, an i 
the Acceptance of the Bill 
uftom of Merchants, was within the 


accowing to the 


Intent and Peaning of the Statute mave again 


- 
B_*C_HE©_rLRAR 2 ©... 


And it was argued, that if this Caſe ſhould be taken 
to be within that Statute, it would very much indanger 
the Credit of Evgliſh Bills of Exchange, if they might de 
defeated by ſuch collateral Matter; fo it would be ina 
rious to the publick Trade'of England, both Foxeign and 


Curian; The Plea i goon both as te the Cure. ; 

Batter and Fm; and that it did not amount to the 2 
neral ite aun tis not a Rule, that becauſe Turh a Mat. 1. rs Cate es 
tet may de given in Evidence, therefoze it ought not to be not be pleaded ſpe- 
pleaded ſpecially, bog e orten bappeng to de in the Siemon : 
of the Defendant, either to plead it ſpecially, oz not, as he | 


be | 4 1 % "Oo. MEM 5 
fn Inſtance, the Pleading a Releaſe, Coverture, 8} 2 Show. Dixon axe 


Infancy, in an Aſlumpſit ig certainly good, 
Things might be in Evidence Upon 
pleaded; however the Defendant ſometimes may not be 
willing to put duch Matter of Lamm te the: Judgment of 
5 01 perhaps may deſign to'ſave the Coſts of a ſpe; . 
Gerdi. Feen 


And as to the Inconveniency- concerning: Trave, there 
can be none in this particular Caſe; becauſe the Bar is 
gone no farther than to the firſt Þands, (viz.) to the Pands TED 
of the Plaintiff Huſſey who wan the Boney; and io nd Da- parry 
mage could here accrue to any Perſon but to him who is 8 
certalnly a Perſon within the- Statute: | DEBS 23) 150 <A « 

But if this Sill had been negotiated ann innen to 4. 
ip other Perſon fo: Galue receved, then it might dave an · 


other Conſideration. 
Judgment to; the Defendant, 


Vinkinſtone wehen Ebden. Tin 7 Wi . K. 
Rot. 4 but adjudged Trin. 9 WII 


N Trover, Sc. fo an Abchor, Cables and Sails of 'as Mel. 356, e 
n Not, guilty pleaded, the Cauſe was tried/at-New- Goods a A. 
alle, and a ſpecial Gerdict was found to this Effet” 8 
L That the Plaintiff's Stn was in ide Harbour of 2 
Newcaſtle, and there had taken in her Lading of Sea“ 
Caals; and that by a Cuſtom in Newcaſtle 
Eind, Kc. a To 


' which, 


58 Term. 8. Trin. 7 Wilk 305 R. 


©  which-they, were baunmn to da, and had done Time dit of 
_ and that the Cuſtom was to diftraſti (ko; N 


2 ＋ of this Duty) any Goods of the Owner ok of rh 
which were diſtrainable by Law. 


0 3 they find that this Duty was demanded of the 
Plaintiff, and that he refuſed to pay it; thereupon the 
Anchor, Cable and Sails were taken by Way of ey 


and if thoſe: Goods: were diſtrainable by Law, then 
ind fo} the Plaintiff, but it not, then they find fo} 
Dekendant⸗ 
Well. c. 15. Jud it was inſiſted; that thoſe Things are not diſtrain- 
21 H. 7.16. gable fox & cuſtomary Tall, becauſe t are d e necef- 
A „. arlner, foz without 


291 Abe 08 ſary to the Plaintiff's Trade as a 


2 Joſt 126. them he cannot navigate dis 'Shlp. 
3 

Hil Hawks. Mod, Co. 227, | 
* 2 en 93; . 97. 1115 75 E | 


| That this Difreſs foz-a'cuſtomary Toll ought not to de 
: made on ellis elle, but on that Commodity out of 
"1. . which the * Toll ig papable. 
| And jaftiy; that this is a void Cuſtom, betuuſe the Charge 
of wat, a a Port Is not a ſufficient Conſideration, 
as it would bars been, if the Charge had been for maintain- 
# 1 Vent. 71 ing « Key, which -viſters from'g'Port, becauſe there is Colt 
18 and Charge to repaſe = Key, fo2 the Deferice of Ships in 
2 Keb. 624, 665. Time of need, but tis otherwiſe of a f Port. 
Econtra for the De- » Di(fhe! other Side it was argued, that ſince the Jury 
1 have made a ſpetcial Concluſion ut ſupra, the 
Cro. 21. which is the Doubt, is if the Soods in the 
Mo. 261. pl. 420. ration mentioned are ſuch. which are diftrainable for tis 


Dut 
Bow admitting that theſe Goods. were Implements 
e, Dyer 3122 of Trade, and * neceſſary to” 8 lt on; yet they may 
Godb. . 10. — diftrained/ fox any Ehing to the contr ary appear- 
ing in this Uerdi#; and the very Implements of Trade 
ma be viſtrained' if no other Dittrefs can be 2 7 
t. u K. 5. j ko fuch Implements are only t patvileged at 
. ͤ T 'be "taken, foz ſpare 
133; 2 of Trade, oz catalla otioſa, fo; which 45 
565. is no pꝛelent Otcallon fo the Dole to uſe, thole are di 
ſtrainable. 
But Holt Chief objetted to the Finding in this 
Aerdict, fo2 that the Cuſtom! which is found to diffrain 


is; general, whereas it ould be found that the UF, Time 
out | 


neal was to diſtrain the like Gods 
6.71600 And 


/ 


—  --- 
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And as to the Reaſonableneſs of the Cuſtom, de held 


the Conſideration to be ſufficient, and that 'tis a good Cu- 
where there is a + cuſtomaty Duty of 10 d. out ot 


able to the Bozough in Conſideration of their Charge in 
Baintaining.,any.. Clegnfing the 5 and Haven there, 
e 
But the Cauſe was adjourned, and in Mickactmas'to 
ni) vl, 0 os er 
0 ed that a ene- 

7 — to-the Pialnei in Lieu of this Baty fo; tho' 


tis found that the Coppozation uſed to repair the Port, 
tis not found that the Pot was in good Repair, nei 
hath the Plaintiff any 
to repair it; and it was farther inſiſted, that the Things 
tn the Declaration were not diftrainable fo: the Reaſons 


% 1 „ 
meh 
. 8 ; 
UT ese een ann CT. nr en gts 4 3 
90 8 FT Ji : : , 1 781 TIE 
* E * . 


- Rot. 
Hark of the Purchaſe-Boney of any Bozough-Lands, pay- o the Lam, — 

1 
called 


tom in Law; and he cited the Caſe of * Malden in Eſſex, Hill 25, 26 Oxr. 3. 


Landcheap. 


ans to compel the Corpozation Dyer 117. 


E. 
1 ks 
1 Bult. 201. 


i * 
A345 a1 
«47 ev10] þ 
1 
— , = 
„ D 4 - 
f IS. 


— — 
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nern Q ui 3693 nen gutt 1. de 6 | 


Court of of 

(be recited, . 

ſy 'the' Church/ and 
on." was out of 


cel, 


| 4, 
[ Thi ' 1 11 
— . is, 4 yo 
s Pꝛopoꝛtion d 
2 Mod. 222, 264. The Plaintiff now ood" e A Wh e pb of 
common Right the Chancel too to be repaſred at the 
Charge of the Parſon only, without any Contribution from 
the Parlſhloners. 

And farther, that every Rate made fo the Repair of any 
Parſſh-Church, ought to to be made by the Pariſhioners, o: 
the greater Part of them, and not by the Church-wardens 

my without the other Pariſhioners. 
Holt Ch. Juſtice, By the Civil and Canon Law 
e Parſon is obliged to repair the whole Church; and tis 
ſo in all Chiſttan Kingdoms but in England; in tis by 
the peculiar Law of this Ration, that the Pariſhioners art 
charged * the Repairs of the Body of the „ 


—— - —— 


Term. 8. Mich 7 Wil 3 BR 361 
| Belies, this is one (ute Rate as well fo2 Repairing 2 
the Chancel, to auhich | as 
foz Repairitig the Church 10 90 they nee" Made, Sor 
it cannot 15 pray ng aj oy 19 * | | 
{ Repa one an A ra Y. 1 
0 for thele Reakons a Prohibition was granted gene. | 
tully to the whole Suit upon this Kate; tho it was ver-, 
much-infiffed on the veher Vive, that the Pzvhſbition might 
go quoad the Rate for 'Repalrs of che Cancel only. © 


Baſtard werſis Hancock, in C B. Incenedi Hill 
6 Will. 3. 1482. Adjudged Mich. 7 Will 3. 


EBT upon the | Stxtite of Tithes, in which the * d. 6. 

Plat fox 721. the treble Ualtte, ſetting ved. ,upon_the Sta 
fozth, that de was the lawful Pzopzſetoz of the Tithes 5 r, & ar 
wing within the Parfſh ot Lanlivery in Cornwall; and = Tn N out 
that the Defendants were Occupters of thirty-five fores >< Tits. 

of Land within that Pariſh, and that they bad fon dd ==> 283. 

many Acres thereof with Corn and Grain, and had carrfed 

it away without ſetting out the Tithes. | 

Apon Nil debet pfeaded the Cauſe was tried at Laun- 
ceſton-Aſſiſes before Holt Ch. Juſtice; and the Jury found 
* the Defendant Hancock 181. but quoad the other 

Nil debent. | | 

Ind now it was moved in Arreſt of Judgment, fo2 that 
this Uerdit had abated the Aﬀiont of the Plaintiff, beranſe 
tis an Aion of Debt grounded on a Contract which is in- 
tire; and here the Plaintiff hath founved his Action upon 
Contract made with thee Perſons, and the Juty find it 
quoad one of them alone. - 

So that the Paintick was miſtaken in his Acklon, fo2 
he ought to have bzought it againſt Hancock unly, and 
not againſt the Two other Defendants; and this was 
comparey to upon general 
Contratts and Pzomiſes. 

But after gteat te the Court ot C. B. in Michael- 
mus Term y Will. 3. unanimouſly reſolved, that this Ac- 
tion was kounden on a Tort, and not upon a Contract, fo2 
Not culpabilis is a good Plea to it, and therefoze one 
be found. guilty and the other acquitted, as in other 
ons upon Torts. 

The Plaintiſt had JO. - 


Herber 


| 1 | ter much Devate it was granted, (viz.) To inquire of the 


—— — — 


3 — 8. Mich. 2 Wilks BR. 


Herbert r Waters & 4. 


5 Mod. 118. 8. © eplevin, &c. the dg eq. the Tai 
a 20s. * r Pariſh of H. in the 
Comb? 2 5 Le. Lb Fon, itcowving to the Direton of the * Statute. 


2 Dam. 449-P- 5- The Plaintiff replied de \injuria ſua 
— „ as the Statute link Peeters | 1 * 


Writ of Inquiry And at the Trial the Pratntif was Blut, and there: 


after a Non- 
it in Replevin, UPON the Jury wag diſcharged wt uiry of 
where the Defen treble: Dams s SIN TD WT by the Dtatute * 
vere ofthe Foo And now it was moved, that\the Aunmants 


the tre- a Writ of Inquiry awarded to ſupply this 'Defet; an * 


Damages ſuſtatned by the Defendants; and the Dife. 


_ rence is this, 
* 19 5 the atter 1 17 be inquired 2 

as goes very nt of the 
| 1 0 tis found by the Jury, an Attaint will 
1 1 0 them by rhe Party, "If the 9 — a — 
f — Matte cannot be ſupplied dy a Writ of 
$98 $90. io quiry, becauſe thereby the Plaintiff may Adlon 
4 of N which will not ſie upon an Ingueſt . 
10 Rep. 118. But where the Batter omitted to de inquired. by the 
1 Roll. Rep. 272. pꝛintipal Jury Vorh trot go to the Point in Iſſue, o; ne- 
— Rep. 112. cefſary Conſequence — but are, Things meerly colla- 
Cre. Ca 143. teral, as Damages are in this Caſe, and the_Faur uſual 
Dyer 135. Inquiries on a Quare Impedit, ſuch may be ſupplied by a 
2 ſubſequent Turit of Inquiry, without any Damage to the 
Party; becauſe if the ſame had been inquſret_ſnto by the 
piinck al Jury, it would have been (as to thoſe Particu 
lars) no moze than an Inqueſt of Office, upon which an 

Attaint l 


— 


Stephens verſus Squire. Intratur Paſ. 7 Will. 
: Adjudged Mich. 7. poſtea. 7 4 


N Atﬀton on the Caſe was bzought againſt the De- 
— C. kendant, who was an Attorney of Clements Inn, who 
Comb. 362. pleaded his Privilege thus: 

1 Danv. 68. Et prædict. Arthurus in propria perſona ſua dicit 
——— e eſt & prædicto tem Exhibicionis Billz ipſius 
_— n lericorum Tho. Winford Ar. un. 


5 Mod. 225, 310. e's pronotar. 


far ape 3 8. C 


— — mmm 
— — 


Term 8. Mich. 7 7 Wilt 3 R. _ :2 


/pronotar. Curiæ Domini Regis de | Banco Weſtm. in 
Com. Midd. in officio ſuo quatidie — —— concluded 
with an Averment generally, without annering- any Uirit 
of Paivilege to bis Plen. = 10 
Ca this the Plaintiff demurter generally, ann two: Ob- 
jettions wert made ta this Rien. Y 

(.) Fo that the Defendlint din not ſay venit an well 
as dicit, ſo he was not in 4 when he plea 

(2.) Fo? that he hath not lald any Viſne, ſo as the Fat 
of his being a Pronotary's: might be tried, fo? tis 
a Matter iſſuable, and the rather, becauſe the Defen- 
vant hath not wewed any Batter of” Maren ee poune s 
| vilege. ? ni} Blais O3N6G3 3 12 

Et per Curiam, both the Objenlons were allowed, and i 

the tap was fatal, becauſe this is Matter or Fatogrfable - 
by a Juty, fox Pronotaries Clerks are nat intollen, here - 5 
fore tis neceſſary to Ba, Gi this ies. * -4 ; 

Judgment -fo2 the Mage, 155 To the err 


Bowers e Cook, 
D againſt the Defendant as Executrx of Joby 5 066. SC. 
Cook her late Þugbany, | Salk. 298. 


The Defendant pleaded4n Abateaient, that John Cook , der re- 
in the Bill mentioned died on ſuch a Day and Place late-; Dans. 414. P. 2, 3. 
ſtate, and that after wards the Dzdinary ot that Place p.. againſt an Ex- 
granted Letters of Adminiſtration. to her of the ſaid Inte- i, when the 
ſtate's Good s, Sc. pretextu'quarum ſhe” had - abminſftred 5 . 
ſeveral Goods. which were the Goods. of the ſaid. Anteſtate,  Vear. 178: Such 
in quo caſu the Plaintiff ought to name her Adminiſtratrix, r a Tra- 
and not Executrix, & hoc parat eſt veces, bee. und then , here, 1nd dei 
concludes thus: good 

, * Unde, ex quo oe was not named Adminifratrix in the + Thu i ia be. 
Bill, petit judicium fi ipſa ad Billam prrdictam reſpondere 
compelli debeat, &c. n 

Ind upon a Demurrer to this Plea, the ObjeRion 1 
that the Defendant ought tp werfen ablque bor, chat ſhe g 
had e Executrix. 

2 Curiam, The Plea is better without ſuch! En- viie ante 99, 100. 
verſe, tor if the Truth was, that the Defendant bad admini- 1 
tired in her own Wrong before Adminiſtration was actually; 2 b. 
granted to her, that Matter ought to come in by my of Re-, 5 


E by the ot her Side, as it is in the elted; 0e g 
the * Margin. 3 Bull. 
Aaa 2 But Rep. 395 


4 rr 


—_——__ cw 


n Term, 8. Mich. 7 Will 7 


_ -» But Holt Chief objetted againſt the Concluſion 
of this Plea, being u Plea in Abatement ought to 
tbe judicium de Billa & quod Billa ill“ cafſetur; but the 


C — ſupra is pꝛoper only to a Mea in Mon- abi 

of the Perſon, 07-40 the Jurtovition ot the Court , — 
fo? this Reaſon only echonden ae = given W the De. 
Gn WY? | * 


3 


e Veplevin, we. fi taking! $00,560 "BIT in u Plat 
called W 12 in the Parl of 5 Pancras in Mid. 


— weve Connfance os 'Baſitff of Joln | 
©  Benjwt, Eſq; and Grace his Wife, fo? that Simon Bennet, 
| a © Eh was linde in Fir of the Place where, Lee and that 
ny 10 Detemb. ann. 33 Car. 2. be made a Leaſe thereof (a. 
© Dany. . 14 — other Things) unto Thomas Griffith $02 Fozty-fogr 
Antes 328, Pears, rendzing 180 4 — every Year ; that afterwards 


— ge a 


alli} of the ſald 
y ged. 451. one Polety of 


„ but mut join in Avowy fo2 Rent; 

| — i mtg ain to both Ste 

Conuſance foz the whole Rent as — to > 

S0 whete dne Slfter viſtrains, the mut 

ay Right, and alta us Baſliff to her other Siſter 
intire Rent, and not fo a Molety only . 


8 ru hav Judgment, 


4% I 
; 
R an at 
1 Sa 
A 


r oO 


. 'S + 
D > * , „ 


— : 


Term. Sancl un. 


5D NUTS | 


7 Willielmi 5 B. 1 


>} . : 


10 in : 
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Ran, Wotton Rivers 
Far in Wiles 


aum wk a l 


removeable, tho' he is ltkel to'h 
To the firſt of 


2 tha! 
ſpeclal Return of the Cert 
tion, Kc. where tis exptefly afle 
made upon the Complaibt of the Cha 
un Search i the Ek 5 8 oe 
arc K OE 
Dettlement there filed are without = 


— bà— s A —  — — — — ͤ —— 2 ——————— 
—————-— — | 
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1g 201. per ann, .and pet a-great Number of them were 


firſt” 
made upon 
ſeers of the Poor, fo? 


rity to Ae 
Ca 
And the ſpecia —4 


confirmed by this Court. 


But after ſeveral Debates it was reſolved per Curian, 


laſt Pbjetion of not renting 20 l. per ano. was 
— — becauſe of the Pꝛecedents men⸗ 
tioned ut ſupra, ſo that this Oꝛder was quaſhed upon the 


yObjettion onl A 
— "tis 


eh 


. 
jorari could not the in the Body 
Order, taz that ought to be ſufficient of it ſelf. 


%. - +7 — 4 ö 5 . 

0 * * bo 4 * a " — 74 4 p < Gatel n WIRE 
Vide ans 156, 10... tue King verſus Gately. 
. —_ 1 5 C1 KOVACS YL 392 
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® 1 Saund. 313. 


Fl. andthe 
. tices, who. are 


: - 

„ 
I E 
5319 0 


en. Y 


made in Middleſex to dil 


Oder to compel him to pay 
Wages; which Oꝛder fo! 


Caſe gs 
the Sta⸗ 


as diſcharged 
But 
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But ſome of the Juſtices who made this Over, being 

Lawyers, were very much inclined to have it quachen, be- 
cauſe this Appzentice, who had pꝛocuted himſelf to be dif. 
charged from his Baſter fo not teaching him the Art of 
Surgery, immediately afterwards became a Tumbler to 
another Pountebank, to that it appeared he had only a 
Hind to change Baſters, but not Trades. 


Walker & al verſus Stokoe. ment Twas 
given 31 January Anno 7 Will. 3. | 


RROR of a Judgment in C. B. in an Action of Tref- 5 Mo. :6, 69. 5.c. 

{s bzought-by Stokoe againſt Walker, and Four 0. nd Chee ve: 

ther Defendants; and a Uerdi# fo2 Stokoe, and Judgment reverſe, and not to 

there entered againſt all the five Defendants. allies 8 Judgment, 

And now Walker and Thzee moze of the five Defen - Dan, J f 5: 
dants bzought this Writ of Error, and aſſigned fo2 Erro?, Sk. 45, 52. 

that one of the five Defendants, againſt whom Judgment; ode 
was entered, died before the Verdict, but thep did not 257, 286, % 


, 286, 310. 
conclude this Agnment of Error in Fact with Hoe pe- Ski. 165,263,254 


rati ſunt verifcare. | 2 a 
Wherefoze the Defendant in Erro2 pleaded-In nullo eſt 34. 
erratum generally, and afterwards the Plaintiffs percetv- 4-2 
ing their Biſtake moved the Court to amend, by adding Via.“ Ln. 3, 
the Averment vos, (viz.) Hoc parati ſunt verificare. 1 Lev. 99. 
But after Debate it was denied to amend it, becauſe it 
was not to affirm but to reverſe a Judgment. 
Then the Plaintiffs moved to quaſh their own Crit Of pe the forgo 
Erroz, becauſe it was bzought only in the Names of four de wric of Eo: 
Perſons, when it appeared by the ſame Crit, that the Judg- muſt be brought by 
ment was joint againſt five Defendants, and the Writ d 2489 
not ſet fo2th that the Fifth was dead, fo2 which" Reaſon 
it was ill, becauſe all the Defendants muſt be joined in a 


— * Erroz, and if any refuſe, they muſt be afterwards 


e 

And it was agreed by all, that this CUrit of Exxo was 
ill ko the Reaſon ſupra; but then it was much inſiſted on by 
the Counſel fo2 the Defendants in the Writ of Erroz, to 
have this Batter amended by the Jnſtrutons to the Cur- 
ſtor who made out the Mrit; who being ozdered to at; 
tend pzoduced his Inſtrumions given by the Plaintiffs in 
Erroz, to this Effet: 

JI Stokoe verſus T. Walker, & B. C. D. & E. naming 


the Punt and the Defenants in placico g n 


p 
7 
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e 


P ot Exroz.fo2 the Defendantz: Note; The 
 Oeteunant E. is dead. eee 520 122 
Aud nat it wyas.infiſtep, that this is ſuch an 


| cio, Qughtito take Motice of it, 
d to ſhem the .of E. in the Body ot the Ulrit ot 
02, and therefoze the Ouumten of it mas but Vitiun 
Clerici, and ay E. nne 311083 K . 
«the jr es A Pen, — 
the Curütpz, and not a ;Viſtake of his Pen, fo? it ma 
that he din Not 2 if was neceſſary th 
ledge the Death of E. in the Body of the;Urit; he might 
think it ſufficient that the Writ was only in the Name af 


the Survivozs, faz that his Juſtruitions did not diref him 


to expzeſs the Death of E. in the Crit, but only to take 


g Er _ — — had made the Crit as 
An n the Name - Qs Survivors 
not purſued his Juſtruitons, - - i n 


And it was argued farther, that a Writ of Erto; was 


not amendable in any Caſe, it being not within the Rea. 


ſon of any of the Statutes of Amendments, which are 
made fo2 the Afﬀfirmance and Suppozt of Judgments, but 


this Writ is to reverſe a Judgment, therefore would not 


Curia. 
Viric of Error uot 


Writ of Error coram 
wobis is no Super/e- 
deas. 


be favoured. 


would plea 
pleaſe himſelf therein. 4 

And after ſeveral Debates it was reſolved by the whole 
Court, that a Writ of Erroz is not amendable in any 
Caſe, becauſe it goes in Reverſal of Judgments. 

And that if it was amendable, it could never be at the 
Inſtance of the Defendant, becauſe the Plaintiff's Writ 
9} Declaration, o2 the 's Plea, wall in no 

ale be amended at the Pꝛaper of the Avverſary, fo; a 
Plalnz(f hall not be campellen to bing his Aﬀfon, oz a 

ekendant to plead, otherwiſe than he himſelf will. 
Mozeover, the Detect in this Welt is fatal, and that 
was not a Piſtake only, but Ignozance in the Curſitoz, in 


not ſetting fozth. the Death of E. in the Writ of Erroz, fo? 

be bad. purſued bis Inſtrutjous as far as they led him, in 

that he made the Writ in the Name of the Survivo2s only. 
And hereupon the Plaintiffs pzayed a new Crit of Er- 

ro coram vobis reſiden. which. was granted; 2 
| 2 
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Writ being allowen in Court, the-Plaintiffs-0n-another - 
Dap moved fo2 a cas, becauſe. this Writ was not $3 

a Superſedeas of it ſelf, as the firſt Writ of Stra was, and | 
geren. was rant, 4 a x1 ode DREAD 77 wal © Gore If nal 

N. fr I, | Oe" 
"And afterwards the. Plaintiffs upon. this new Writ of 


A ES 22 Ft iſe ad breve 
: 


it quod ipſe per aliq 
bet, and ſo pleads Non eſt ſactum 
was taken thereon. 
4s to the firſt Iſſue, the Jury 
before the Verdict in the original Actiom 
Iſſue, they found the Releaſe to be thv-Deed 
whereupon the Plaintiffs in Erroz havin ron om 
Iſſues, the Poſtea and Gerdi, upon the firſt 
Crit of Erroz, as they ought, they. in e | 
$ Will. 3. ſet the, Cauſe down fox the Judgment of 4 
— in pꝛonounting the Reverſal of the Judgment as to 


But then an Exception was taken on the other lde as | 
to the Writ of Erro coram vobis reſiden, which-was: in , 
the Name of the King, - reciting ide Judgment-to be:i 
Roa oboe Joey ondary wr go „ 
nn AATEInG 4 CO _— 


#4 . E. 1 
13 +11 + 4. 
. MN ; , * a . 4 . 


ts > tet = 
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Ace tevordum 8& piogelſum psd in Curia 'foſtra corum 
. Venire fell &" coram 


39. "I en enges ee was 
-  quaſhed, upon which the Recozd was removed inte B * 

— beſt was in ide Eine and in the Mame of the lute 
Quoen 12 as of the King; therefoze this laft Clauſe 
was u woke Dole Ovariprion, and — Wrie was no War: 
| rant fox 

7 551 . — 6 the & ourt in Hill. 8 Will. 

> — fo: this zafon, ' it ws inder on 
rhat- 4 to 6 gramm 


de ee Eur Cn: 
tives and Uerd in t a 
would extend to the'Queen as well as to the Ring; and 
that this rte of Exeo2 would de ſufficient without this 
Clauſe (quod fuir coticeſlum per Curiam), yet it being to de. 
feat @Judgment, te hall not have a favourable Conſtruttion. 
- herenpon the Court was moded, that a nem Crit of 


Erro corem vobis refiden- might allowed, and ao So 
8 oped pv n 0 pe. 
hon ks * e As being the 


fem 
4s the ben Wirie <6riin nobis reſ- 
it was void; and the Mues being 


2 Cro. 116, 117- 


7. L 15 kee Car Trin. 8 Will 3. &c. 


Mod. 225. 8. C. Te tipaſs: Gan one N one Mule, and 
1 lk — * five ab — 2 —. in Cornwa . 
e The Defendont ploaved in Bar, ther in Hillary-Term 
be, bees, . gn 6 WAL & Ma erer Reegine, & Welt (ſued out of 


Queen died ed aboue the 8 > * the . n 

Vide Mo. 656: = Tout?" of" Contmon Pleas, ond'that upon a ſpecial Caps 

DO ng 
327. n was 

23 Tenement bellen Skewnck in the Parih of Zenden, of the 

2 oy QUalue of 30 l. and the King and Queen comman 


| 1 Sound, 128. — to levy the Jnues and Pyofits wertet, and to 
Raym. 458. return 


return the Money, a die Sancti Martini in quindecim dies 

tunc prox ſequen', and that upon this Mrit, the:'Sheriff 
of Cornwall made a Marrant to the Defendanthis-Batliff, 
by Uirtue whereof the Defenvant-on ſuch a Day befoze the 
Return of the Weſt, finding the ſaid Cattle Levant and 
Couchant on the ſaid Tenement called Skewack,- did there - 
take them fox the Iſſues andPyofits of the ſaſy Tenement, 
and delfvered them over to the Sheritls, Kc. ibn 
The Plaintiff replfev, That the Dekendant took the 
Cattle upon dis (the Plaintiff's) own p2oper Land in 
Zennen afozeſaty, — that they toon them 

a 


the Tenement called upon which at 
— — the Plaintiff had a Uerdit, and twenty Pounds 
age * 2 4 N 3 33% n £@t 1" 


And now it was moved in Arreſt" of 2 
this Iſſue was not material tu this Adion, betauſe the . 
dants had by their Plea confeſſed the Creſpaſs; and the 
Batter ſet out fo2 their Juſtification was all vold; fo; 
was tnpoſſible that there could be any ſuch Writ of Hil 
ry-Term 6 Will. & Mariz, becauſe the Queen dien about 
Chriſtmas befoze, and ſo all that Batter about the Writ 
and Warrant being impoſſible, it was all void; and the 
Defendant's Plea amounted in Effet to a plain Confeion 
of the Aion; wherefoze the Plaintiff ſhould have demurred, 
and not taken Iſſue to no Purpoſe. 

On the other Side it was inſiſted fo2 the Plaintiff, that 2e for the Plain- 
the Defendant ought not to take Advantage of a Fault in . 
bis own Plea, and the Jſſue was fo2 his Benefit. 

Beſides, this is only a Slip of the Clerk, and therefo2e 
amendable, fo2 in Truth the Crit was Teſte Trin. 6 W. 

& M. when the Queen was living; and ſo the Biſtake was. 8 
only in the ad Hillary, for Trinity, and after all, tis x. 713, 726. 
helped by the * Qerdit. Moor 695,696, 697. ' 

Sed per Curiam, This is an immaterial Iſſue, fo2 the Cn 
Reaſon ſupra, and that this Miſtake was not amendable, 
no? cured by the Gerdick, and that there ſhall be no Re- 


But upon the Confeftion of the Defendants in their w. « lr 
Plea, there ſhall be a Writ of Inquiry 1 
Plaſntiff's Damages, and foz this Courſe the Authozity 
of SERIE —_— t —＋ 2 3 — — + 

nd accozding inſon, a n . 
made on the Roll immediately after the Return of the. 
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Yeomans vid" verſus Bradſhaw. 


Lizabeth Yeoman ag Adwinifratrix*of Henry Ye 
4 Caſe cron 6 al Ec M 
0 e again 
ſhaw'; the Acktan was ly er Dn 
Idminiſtratrix-8eclared upon à Bill daun by 
in London, upon one e Aiery of Newcaſtle 
and that the Bull was ; | whereupon 
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ehen eee 3H Gn! 
upon 4 Demurrer to this the Que- 
ſion was, Whither "in. rhe»Caſe' of a Bill _ 
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2 Saund. 83, 84. 


For the Plaintiff, 


"this was) the Right of 


., by reaſon of a Law-Suit now 
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granting Adminiſtration doth 
belong to that Ozdinary of the Place where the Bill 
was at the Time of the OE the Jnteftate, as in the 
Caſe of a Bond oz oth pectalty; or whether tis ng 
moe than a Debt upon ſimple Contract, and ſo follows 
the Perſon of the Debtoꝛ where-ever he (s; for if ſo, then 
the Right of granting Adminſſtration belongs to the Oi 
nary of the Place where the Debtd2 wag at the Time of 
the the Mnteffate, us it is herd in the Eaſes cited 
1 This Debt, Bill of Exch 

t per Cyriam, on a Will of Ercha 
was not upon an Equality with a/Debt don Specialty; 
but is no moze than a Debt upon ſimple Contract which 
follows the Perſon of the Debtoz; and therefoze this Ad- 
miniſtration is vold, fo2 this was Bona notabilia in Lon- 
don, and therefoze the Rule was, that the Bill Gould 


- 
1 1 „ 
* 


. T3 11 I = : 


Harris verſus. Pett. Intratur Paſch, 8 Willi. 
B. R. Rot. 173. and adjudged Trin. following. 


Dea upon Bond, &c. the Defendant craved Oyer 
: of the Condition, which appeared tu be in the Manner 
ollowing: 7 uy Sf 
- MM. H the above bounden Sampſon Pitt, his Heirs and 
Aſſigns, do free and keep harmleſs the abave-named Da- 
niel parris, his Heirs and Aſſigns, of and from all ſuch 
Coſts and Damages as may / ariſe againſt the ſaid Dan 


\ Hereupon the Defendant pleaded in Bar, quod prædic 
Daniel ad aliquod tempus poſt confectionem ſcxipti -oblige- 
torii præd hucuſq; in aliquo modo non damniſicatus fuit ra- 
tione dictæ ſectæ ad legem tem conſectionis ſcripti illius 
obligatorii dependen inter præfatum Danielem & Dominum 
— Couch in conditione prædict ſuperius nominat & 
&c. 9286 | | 
And upon a ſpecial Demurrer to this Plea, the Plaintiff 
ſhewed fo2 Cauſe, that the Defendant ought to have ſet 
fozth how he hat indemnified the Plaintiff, + 5 
And it was inſiſten fo2 the Plaintiff, that Non damnihca- 
tus was not a good Plea, but that the Defendant ought 
to have pleaded in the Athrmative, and have ſet . 
6197 I, 
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in what Court <4 ay was, and * HI had a- 
roſe thereon ; anner how the Defendant 
demnified the *. 4 — 05 Damages. Wir 

and the Reaſon inſiſted-on foz differing this Caſe from 
the common Caſes of Counter-bonds to indemnify and 
{ave harmleG,” was, betauſe in the Condition of this Bond | 
the Clozd Free is added, which is of the ſame Signttica · 
tion as the Wow Acquit, oz the Mon Diſcharge, and 
where thoſe Wozds/are in the Condition, there Non dam- 
nifcatus is no good Plena, but it muſt be ſpecially hewn = 
how the Plafntiff- was acquitted og diſcharged ; andithe * 1 Leon. 21. 
Caſe in the * Birgin was cited and reiten on as an Als (50.0% f 
thozity in Poluik: I 501 | Owen 7.8. C. 


_ mentioned in the Condition of this 2 
nd. ut | | 0 Ml | 
and the Difference of theſe'Caſes is as followeth: 3 Q 913 | 
dl. Where the Condition is, that the Defenvant ſhall diſ- E %, 
charge 0} acquit, 02 free the Plaſntift of oz from ſuch a Bond Hu own op 
or Rent, or Action, 82 from any other particular Thing al- > tbe Qu. 
there the negative Plea Non 


to diſcharge, 
02 Colt oz 


negative Plca is ſufficient, becauſe L 


given fo; the Defendant, 
the Diverſity afozeſaid ; 
ave to diſcontinue upon 


Oldham ; 


_— 


5 Term: Fach 8 Will 3. B 
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Wt ts THOU O95 ,@60T 112% 201 9 Ton: 
Oldham verſus Pickering, Pal. 8 Will. 3. B. R. 
e e 
2 Salk. 464. S. C. * 


Comb. 388, 475.8. C. | 
3 Danv.379. pl. 30. 


Cum. 65, 66. 
2 Keb, 250. Court againſt the Admintſtratoz, to pape this Eſtate pur 
* 29 Car. 2. cap. 3. auter Vie diſtributed, ſuppoſing the * Statute, which makes 
ns ſuch Eſtates Aſſets in the Þands. of an Executo2 02 Admi. 
niſtratoꝛ, had changed the Nature of the Eſtate, and made 
it a mere Chattel in their wands, and ſo/ſubjet to a Diſtri- 
bution; as other the perſonal Eſtate of the Juteftate. 
Curia. Sed per Curiam, Such an Eſtate ſtill remains a Frec- 
hold, and. the Adminiſtratoz is Tenant of ſuch Freehold, 
again whom the Præcipe muſt be bzought if a Common 
Recovery ſhould be had againſt him of the Lands, and 
- the Deſign ofthis. Statute 'was-only-in-reſpett to Credi- 
tdtbots, to make an Eſtate pur auter Vie Aſſetg fo: Payment 
bk Debts, and koz that Enn only-the'Adminiſtratoz-is made 
an Occupant, but in all other -Reſpetts the Quality of the 
Eſtate remains the ſame as it was befoze at Common Law; 
and the Spiritual Court never had any Jurisdittion in Caſes 
of Frecholld | | | 
22 & 23Car. . e. io. Et per Holt Ch; Juſtice, [Since the Statute 22 & 23 
Car. 2. it hath been held, that the Statute 31 Ed. 3. cap. 
11. is thereby repealed ; and he held, that the Reaſon of 
Diftribution of the Inteſtates Goods by the Oꝛdinary, be- 
fore the Statute 22, 23 Car. 2. was, becauſe there was no 
Pꝛoperty of thoſe Goods in any Body, therefoze the ©2di- 
nary having the Poſſeſion; he diſpoſed them at his Pita 
fure, fo there wag no Pꝛopꝛietoꝛ to control him. 

And he doubted, Whether this Eſtate pur aufer Vic was 
ſubjef to the Payment ot general Legacies, in Coſe it 
came to the hands of an-Executo2 oz Occupant by Foce 
of the Statute 29 Car. 3. cap. 3. 

Qurxre, Whether" it ſball go to the Adminiſtrator de bo- 
nis non, &c. fü; that it is not within the Letter of the 
2 and it was made a Doubt in the Argument of this 


By — 


Tem Rasch 8 Wil, BE 5 
Bands versie Bodinner: Paſch,/ 8 Will 3 p 
de een en 


7 Trover fo2 a Com, &. | felch 
The Defendant pleated his Privilege as an Atto2ney Filing Bail for an 
of the Court of C. B. & | 8 
The Plaintiff replied, that at the Time ok exhibiting . ß. 
his Bill againſt the Defendant, (viz.) on ſuch à Dap, » salk. 1. 
the Defendant was in Cuſtody of the Barſhal of the Court 3 7: . _ | 
of R. K. at the Sult of one Katharine Maddern, (Oibow, in 2 an; 836. 
a certain Plea of Treſpaſs, and then and there the Oefen- 27 H. 6. 7. 
dant, by the Court afo „ Tradit., fuit in Ballivum in 
placito prædicto ad ſectam diaz Katharine Maddern prout 
patet per Recordum inde, &c. ſuper quo poſtea ſcilicet eodem 
dic, the Plea afozeſaid of the ſaid Katharine Maddern, be- 
ing not determined, the Plaintiff, accozding ta the Courſe 
of the Court Time out of Bind uſed and appzoved, er- 
hibited his Bill againſt the Defendant here in Court 
t ei bene licuit, & hoc, &. | 
To this Replication the Defendant demurred generally, 
and after Debate it was adjudged Hill, 8 Will. 3. that the 
Batter in the Replication was not ſufficient to ouſt the 
Defendant-of his Privilege of an Attorney; td tho an Attoz- 
ney, oz other pzivileged Perſan of the Court of Common 
eas 02 Exchequer, doth file Ball in the Court of B. R. 
2 his Appearance in that Court upon an Arreſt by P2o- 
ceſs, &c. pet this doth not amount to a Matver of his 
Runs becauſe tis na moze than a bare Appearance, 
thout which he cannot plead and take the Benefit of his 
Pilvilege ; and therefoze he may not only plead it in the 
ſame Aon in which de appeared by filing Ball, but in 
any other Action upon Declarations filed agatnft him in 
the fame Term by the By, actozding to the Courſe of the 
And tho' this Filing Bail in the firſt Arlon giveth an Op- 
poxtunity to others to deliver Declarations againſt him 
the By the (ame accozving.to the Courſe of the 
ourt af B. R. pet that Pzatice doth not extend ta ex- 
clude ſuch Defendant from any Advantage dy Pieading 
to the Jurigdiition of the Cpu, 07 otherwile,' ⸗ 
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lk. 71. * 4 unnd that the ee 
9 * 9 the Dere ni Sn terne the 
85 Þ thi he Hold —_— of fl 
efriands whatfbever; 35 LEN that from 
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And a Difference was taken where any Thing" is a TA 
warded in Satisfatfon, there the Award it ſelf is a Bar 1 1.1 574. 
befoze tis perfozmed ; but where nothing is awarded but 
Releaſes on both Dides, there, when the Award fg erecu- 
ted, the Releaſe will lixewiſe be a Bat, but not befoze, 
fo2 the Award 32 the Releaſe is no Bar. 

Sed per Curiam, The Dekendant map bꝛing his Axon On. 
againſt the Plaintiff, fo2 not releaſing -accowding to the 
Award, and therein ought to recover all his Damages and 
— bim. 


D Er I 
. a4 7 » | 
Fs & 4101181 £ 


Term. Sant In 


Anno 8 Williclmi 3: £5 


by 25 
2 15 303105 3! a 


——— 


" 2.1 6 64 


15 1 eis el | 
Row verſus — 2 26s 8 will ; a1 "US 


: 


Plaintiff declared, firſt, that the Defendant-Row' was C, . 
ee e red 
n 2 an way 
being ſo indebted —＋. ſe 3 &c. ed ys the Boney. TT. 
Cumque etiam anno ſupradict a prædict in 
conſideratione quod prædict ( Plaintiff) ad conſimiles in- 
= & requilitionem ipſius 'Antho; Row inveniſlet & pro- 
et pro eodem Anthonio/ & aliis ad Peeinles in-, nous bo 
lan & requiſition" ipſtus Anthonii Halen Geez” 1 Eper the Been ſuper 
Occ 2 03 101 . >» - fe / afungy. 


4 


[: ah Aion en the Gun an ties ee the cr yo. 


— 248,2 243 
Skinner 674. Ir "2 


Where the Plea - ieaved (pertilty; that the Biſhop of S 
mound w the ge- rum was ſeiſed in 122 ok the Hundred of Beominſter in Right 


2 92 22 
e 


> 
— 
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ſe aſlumpſit & eidem Thame adtunc & ibidem fideliter pre 
mit quod jpſe præd Anth'us tant denar' ſummas quant', &e. 
m7 de was 2 nominative Caſe to the Gerbe ſuper 

t & Law „ and by: Conſequence no Ptomiſy 


A er Urn a Varna, don the Plaintif upon Non affurpl 
"= and Judgment, the Defeupant bzought a Wri of 

in B. R. au this Matter was inſiſted on fo: Erroz, 
and that fince art ges were given upon both Pub- 


miles, and one of them was: the Judgment 
793, 913. this Qerdit was erroneous. * * 


Sed per Curiam, inte tis poſitively affirmed at firſt, that 
1. the Defendant 1 aſſumpſit, that nominative Caſe, 
i (viz.) Defendens, thall go ts the ſubſequent Uerbs. 


: Lavw. 125, 234, 2. 1 Saund. 6, 7, 154, 155. 2 Saund. 171. 3 Lev. 55. 6 Mod. 277. 
Hallett verſus Byrt. © Trin. 8 Will. 3. R R 
Rox. 23. 


ſw el ter Con at Beominſler in e 


and that he and all his Anceſtozg Time 
out 12 RAuadred:Court ot all petſanal Actions 
: under 40s. and of Replevins within the ſaid Hundred, from 
8 — to thꝛee Weeks, to be held befoze the Free 


And that the Biſh op, and all thoſe whoſe Eſtate, 8c. had 
vl Time l Dunz by their Ste .. * f the a 
made, &. to rep Cattle un · 

juſtly —_— at any 7 Place within the mid Hendred; and 
tha the rag = demiſed the ſaid Hundred unto Carle- 
dn 8 by: Girtue of wh of 
2 e Wit and T. S. took th 
ane E. 


at Beominſter Hit 
CEA 27 wa 
the 


them there; and; 
to Henry Samways, 
tewatd of the. 12 85 en e of. his HÞund2ed- 
urt a (Bf. Taking: of the ſaid thee 
aw; and that ſald Steward made his Pic 
cos the in th the. 0 5 Hundazed, &c. to replevy 
nb Uirtue whereof the: Defendants took them, 
vered them to the (aid E. 5 
1 


oa 
* 


el 
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The Plaintiff drmurred ſpeftaily to this Plea, and 
ſhewed fo2 Cauſe, that it amounted: to the general Iſſue 
Not gullty; and it being twice argued,” it was adjudged 
9 Paſch. Will. os the Placntiff, and that fo2 two Reaſons. 

(1.) Becauſe this Plea, in the Fo2m as it was dawn, 
did amount to the generat Iſſue; fog that the Defendants 
had not admitted by their Plea io much as a Poſſeſſion of 
the Cows in the Plaintiff at the Time of the Taking, Ke. 
fo2 they ſay, the Cows were then impounded, which is the 
Cuſtony of the Law, and not of the Party, ſo" that the 
Defendants dy their Plea had not given any Colour of 


* ation whatfoever to the Platntif. . re, If the De- 
ol vie Pelle in the Plaindif, whether that would have been Colour ſufficient, it being but a tortious. | 


Et per Holt Chief Juſtice, If the Defenvants hav/avmit- 
ted a bare Pofſefion, c, that would have been a ſufficient 
Colour ko; the Defendants to juſfy' ſpeciatly- under the 
Pꝛetept fo2 Replevin, becauſe the Cows were erpzefly men; 
tioned in the ho aud they were commanded to take 
them, and theres they ſjeſtify the Taking, &c. al- 
tough the Property was not in that Perſon who bzought 

eplevin. LE . f W | | 

Ind no Adtan of. Trefpaſs wil} lie againd the Vina dn hp 


dants (the Officers) fo2 taking Gvobs oz 'Carttie'dy Uſetue=* 4 
of a Replevin, unleſs de go hach the Poeten cams a . Dv, 20 p. 38. 
Napertuy when the Officers come to demand them, ann r 
they take them notwithſtanding ſuch Claim of -Pzoperty, | 
and this ſpeeial Matter muſt come in by May ot Repifra- - 
tiow by the Blaintſf, 11 2 7301 
And ſo, there is a Difference between a Replevin and o- 
ther Pꝛacefs uf Law, with Reſpet' ta the Omiters; fox in 
the firſt Caſe, | (viz.) in Replovin, they are 8 tom - 
manded what to take in Specie; but in Writs of Execution 
the Wows are: general, (viz.) To levy of the Goods of the 
Party, and therekoze tie at their Peril if they taus ano - 
— ns Sons, ka; in that an Aion: of rel 

(2.) This Pyeſcriptſon fog a Steward o an Punzen Preeription we 8 
Court to A er out —— Court —— _ — n= 
1 parol Complaint made to- g a void Prefeription;7ic. on = 
nd again Tam; tos eben the Stewary bhitſelf Oy 
no fuch Power by the Common Law, but his 2 


8 


hs * 3 a 4 


382 


05 Term. S. Trin. 8 Will. 3. B. R. 4 


©. Cap. 21. 8 
+ Cap. 17- 
1 Inſt. 145- 
2 Inſt. 139, 140. 


5 E. 4. 34 ® 


Dyer 245. 
F. N. B. 73. 


Curia. 
8 


20 


* 


*.»} "Ott : 


4s nam | 
tat Part. of - the -Treſpaſs wie was grounded 0 
„den Statute: agaioR Hunting by: inferior Iradeſmen, 
« .-- ” gives ba Cons, 400" che Damages are un * Kor 


in that Matter is given to him by the Statutes or Marl. 
bridge, and + Weſtm. 1. and thoſe Statutes do not extend 
to anp other Perſon but the Sheriff only ; and if the 
Sheriff who-is-Steward of the County-Court had no ſuch 
Power at Common Law, it follows that the Steward of 
an-Pund2ed-Court, which is derived out ot the County. 
Court, cannot have any ſuch Power as to grant Reple- 
vins out of Court. TY | * 
But it was agrerd, that the Hundred-Court, and other 
Courts ok Los ok Manos, max by Preſtription hold 
Plea in Replevin, and ſo may incivently have Power to re- 


| | 


the 


- >? 1+ 8 ö 
* : * 


Reſpaſs fo? 
-  pedibus Ambuland 


given by 
moved in Arreſt of Judgment, that the 
Declaration, (via.) contra formam ſtatuti, went to the Whole; 


whereas the firſt. Part of the Declaration was:fo2 a Treſ⸗ 
paſs, at Common Law, and not grounded on any 
whatſoever. ; a . 


«theſe Mone contra ſormam ſtatuti 1 


which 
Sh 


; 2 : : 4 : 1 ft . 
IN. * 31493 2 = nene . + - i. 


M 


Et 


Et per Holt Ch. Juſtice, 'Tis ſufficient to lap in the De. 70 +:+ * 
tlaration, that the Pefendant hunted in r = 

und, without concluding contra formem Statuti 
— in Enidenc. 418 8 ul 3 8:41, 4 8 


The King verſus Ingram & al. | 


ant upon a Bott 


Cena Perſons dert conviteed of u Riot by Jnquill ; 5 2 80 
* mw befoze _ ——_ upon the * Statute of C=b. 443. 3 

H. 4 nquiſition traverſed, a 8 

agalaf the Defendants ”- 


; d to be the Intent | 
of the Statute * 19 H. 7. upon! Conſtruttion of the whole * 9 K. 7. ap. 15 


Sed non allocetar; Fo1 neither of thete Statutes appoi 

that the Sheriff ſhould be preſent at the Taking the Inqu? | 
ltion by a Jury; fog the Difference is | 4 * 
l. Where the Convlitlon'of a Riot {s made on the Sta- Bs. 436, 
tute 13 H. 4. upon View only, there the Preſence of the 

1 Un eriff mut be neceſſary , but tis not la 

is uport an Inquiſition taken after-the 


quifitfon, and 
partial, but the 


. — — * 


Term. S. 


wards no Power to take the Inquiſition, becaule the 


13 H. 


King | 
r Keb. 69. 


. 


9 
—— . 4% ? 
« . 11 WW 


Domb + 
466. 
Guardi by 
Father continues till 


his Son is 21 Years 


old in Reſpect to his 


it bath ever been the-Pzatice to take ſuch 
ö 1 1 * 


the 


Trin 8 Will 3 RR 
Sed non alloca tur. Hei . 

(55) Obj. (vi) That-it appears-by the Record, that the 
Fa- mas done moze than one Month befoze the Time of 


the Taking the firſt Inquiſition, and then the Time which 
the Statute allows being lapſed, the Juſtices have after- 


+ Statuts is exp2els; that the Jliquiry wall de made with- | 
in a Month after the Riot is committed; beſides, the Ju- 


: 5. 186. The Aces have no Power to take ſuch Inquiſition any where 


but in their Seflians;: 


. E 124 | 
To this it was anfwered, that tis very true, the Sta. 
tute is mandatozy,”(viz.) That the Inquiſition Hall be ta- 


ken within a Month, under a Penalty in the neighbour: 


lng Juſtices ;-but after the Month 'tis ſtill diſcretionary 
in the Jlftices to tale an Inquiſition, Sc. and that by 


Conſiruttion of the lat Clauſe of the Statute 13 H. 4. — 


Detennants were inen. 
wha 


74 


Ihe King verſus. Thorp & al. hai 
T A415 was an Information in Nature, ot 8 Conſpiraty 

agalnſt Thorp the Gaoler:of Wincheſter,-and others, 
fo2 pzocuting. a Marriage between Edward Mitchell and 
Cornelia Holton ; and the Charge againſt the Defendants 


. 


Body, but not to his WAS, That Edward Mitchell being a Stholar-at "Winchelter- 
Lands. 


Cro. Car. 557, 558. 
March 52, 53- 
2 Keb. 432- 
3 Keb. 101. 
1 Lev. 257. 
1 Sid. 387. 
Mod. 221, 222. 
in. 81. 
Far. 39. 


ſons of lawful Age to marry; a 


School, the Defendants din intice and perſwade him to 


leave his Father and to come to 'Thorp's Houſe, and ther! 
did pꝛocure and compel the ſaid Edward Mitchel to drink 
ſtrong Liquors, and to be drunk, Ann then did introdute the 
ſad Cornelia Holton (a Perſon of ill ame, and woth no⸗ 
thing) into the ſald Mitchell's Companyy and./by dul 
Speeches did pꝛocute the ſaid Edward 


the ſaid Cornelia Holton. e % 44} 
grey x of all, except com. 


- The Dekendants were 
pelling the ſaid Mitchell to be drunk OL 00D 

And now it was. objefed in Arreſt. of Judgment, that 
the Patter- fo2 which the Defendants wert 
not a Crime. within the Law of the Land, fo2 


ful Ack fo? a an to a Martine between Pet. 
02 any Man to-p2orure in e Tait Edvard 
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Mitchell was moze than kourteen Pears old; and char chere 

is no moze Reaſon to maintain an Inkozmatton at the _— 

kante of the Father" of” this young” Ban, than der dim 

(the Father) to maintain an? Acton kor the Low of the ® z Cw 55- 

N his Son, which" (as it hath deen avjuvged) . Je 41. 

n 4 N : 9 a $4 ds l "* Raym. 259. 

(2.) Obj. Sinte the Giſt of this Jnfozmation conſis 

in the unlawful Means uſed by the Defendants in pꝛocu- 

ring this Barriage, therefoze it ould'lpecially and parti 

cularly be ſet kozth in the Infoxmation what thoſe A 

Beans were, that the Coutt might judge whether 'they 

were lo, 02 not. In JS 4 — rok ; 

And as to the Entieing Him to leave "his Father, he 

(the Son) was ok  ſuffielent Age to make dis Cletion, 

whether to ay with him (is Father) oz not, and as 

to the Enticing him to Thorp's Houſe, it votß not ap- 

pear but that the School-maſter gave him Leave to go 


thither: 11777 Zan To ere 

On the other Side it was argued, that the-Pzocuring ger the Plain 
a lawful Act to be done by any unlaweul Means and 
wicked Pzatices, is an Offence puniſhable by the Law; 
and to probe that Matter, the "Caſes in the Margin Nam 474. 
were cited. 7 11 f 0 c YET bins: ee £5, 4 Ven. 234. 4 
Et Adjournatur. * 1, 4444, 4 3b J 213 01: Nail denn — 1a * 
And afterwards,” in Michaelmas 9 Will. 3. ft was ar- For the Defendants, 
of again fo? the bants; and aner dpa an Sur - 
4nnſhips whatldever (excepting emp in Chivaley) vetet. 
mine at the Inkant's Atze ok fourteen 'Vears, that being 
the only Guardianſhip which continues to his Age of twen⸗ 
ty-one Pears, which is upon a particular Realowe ' - 
fl. Becauſe till then the Jnfant is not capable of per- 
forming Knigbes- Service. 
On dhe other Side it was argu 1 N 9 Ed. 4. 53. 
great Offence, and that alte in to” ie Farher, , as, pl. 73. 
becaufe"every Father hary a Right of Guatdlanſhſp'of the fr 6. 33. 
e e "I 
twenty-one 8 au te Move b | 4 « Raſt. Ent. 263. 
gin were rity! > 107} 003633 B18 Nt e . 
Tbat wheti Cenures of Knigbte- Service were in Being 
the Guardian id Chivalry £outd not babe the Cue of 
the Body on the Martiage ol the Ward as long as his 
Father was living; but all which ſuch Guardian could 
one was the Cuftody of the Lands which were Telcened , rg. ;. 
tothe Infant from his Bother, 01 other collateral Anceſto. Flew, 1b. o, 13; 


a. 


i 


” # ou 


$ Ed. 4. 6. 
Litt. 22 108, 
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Dow the. true Reaſon of Guardianſhip is nat with nc - 
ſpett to the but with Re 
97 Ca btought ke x Father n ſuu 
- =... rapuit; and an In onnation, as here, fo? the latter is to 
puniſh. the Offence, but the firſt is to recover Ogre. 
TON - Bapar Hole $._ ] ice, The true Realon, why by the 
Law. of England the Father hath not the Guardianſhip of 
h younger Childzeu is, becauſe by our Lal the younger 
* Für cannot inherit any Thing from their Father. 
That the Guardianlhip of the Father, which is a Guar- 
| vianſhlp by Nature, continues till the Son and peir ap- 
:arent-attain to the age of twenty - one Pears, but that is 

with Reſpet to the Cuſtody of the Body only. 


1 


* 


ue Prince 2 M 
ee 115. 
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Put on the other Side, the Cale or Bridges and Hor- Zee 

ner was cited, which was Treſpaſs with a Continuando * * 30 

from a Dap befoze the oziginal Treſpaſs laid in the Decla- 

ration, and intire Damages given, but upon a Motion in 

Arreſt of Judgment it was held good, becauſe it was im- 

polſſble 0 Fr cud vt be continued befoze it be» : Roll. Abe. 577. 
hot bade any n of 86 4 

ry ed 


mi Sit Au whatinkr hath 4 tod, thut he {oſt 
the Uſe as well as 7 Tye ph of his Beadows for all the 
Time; now tis poſſible, that he may loſe the Profits fog 


all the T be hainen up f 
— 5725 
ne. 


And after ſeveral Motions, the 
any on the fy not going of t te 8 — * 3 — 3 322 
ek it the Satohrs Sis 7 an LE ae = 1 v3 12, 
der a. Leaſe made to h 7 
the Defendant at Tv 
grind his Con e 
could never get 


lelled faz all” that Mine. 1 ecu 
the Plaint\f"s Leaſt e 

ſo that - "ab * a 
had anp Title. . . 
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r 1810.2 
<a xx: ber ko; reverſing a 


Judgment given. tn the Court of Exchequer atcoy. 
ing to the Statute *, z1 Ed. » Cap. 12, in the 
. - , great Cale of the Bankers of Lodi, to Part 
et the Revenue of Exciſe. was granted y Ring Car. :. 
ment of perpetual Intereſt tai the Sum of 600,0001, 

did then declare, That « 
Judges of LL, 
Court ought to purſue the Opt- 
nlons in Writing. =» 
Holt Chief Juſtice, Powell and Eyre 2 — were ol 


non, that 
pan, that the Pajouity of the Judges ſhould govern 


. But the Chief Juſtice Treby, Chief Baron Ward. Neve! 
Rokeby, , Letchmere and Powis were 8 contra- 
122 and therefoze the Lord Keeper pzonounced a 

of the Judgment in the Court of Exchequer 
| — upon | his own Opinion, and of Treby Chief Juſtice 
bo wg chmere, again the Opinion of all the rett of 
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Blackall 232 * Alon nooks "SEV 


PON a Motion in arten of Judgment after a Ger- Where a impoſible 
vic tos the Plaintiffs, the Caſes appeared to be, Ben f te 
(viz.) The fir was a common Aﬀtion- of Battery bzought cured by a Verdia. 
by Blackall, who was Servant to Acton the Plaintiff in? Med S. 
the other Cauſe; and the ſecond was an Atſon bzought by Ce. 626. 
the lald Acton 1 fo? os Battery ok his "Servant Cond 0. 
Blackall, per quod ſervitium amt. 12 35 
The Declarations were or Eaſter-Term ann. 8. Willi. 
and in both the Fat was laſd to be: vote on the fit Day + 
of Febzuary ann. 8 Will. which was a Day not -yet come, * 
and poſſibly might never come, foz that the King began 
his Reign on the 3th Day of February ;-and therefore the 
firſt Day of Febquarp in the Sth Year of his Reign will 
not be till February next, if the King happen to dh 
long, ſo that it was {mpoſſible such Fats wooded be d 
in the Banner as the Plaintiffs had vecſar 22 
the Plaintiffs own She wing they had no Caule of 
the Time of thoſe Aﬀlons/bzought. © 
To whith e har: theſs Cale SOUR 
like the Common Caſe wherein it appears, that the-Plain- 
tif commenced his Suit befoze the Cauſe of Aion did a- 
— — ere the Time as tis laſd appears to be im- 
and ſo tis tio moze than a — laying a 
Fat Fe ns mentioning. a Day ne, fo2 an 
tmpoſſible Day is the ſame with no * = if the Defen- 
dant had demurred to theſe E vr they would ere | 
tip have been — — bh 02 ls 
V1 a Uerdi# LT og 


105 
8 


Ty 


522 
5X 
Q 
= 
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88 
2 


p2oved upon the Trial, 


-Uerdi#t could be given * 
to be done befoze:that — Jury 

to find the Defendant oy p90 = 

longer material unte the Defe - 

ing the — and now {tall not it was ; 


os 
* 
An 
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N "Ind a * Caſe was cited. which may be fon in | thc 
Be es Margin, where an penn Day was int in the De — 
Car. 2. in B. R. in tion ut ſupra, and peld good after a Gerdt. 

u | rr the Plalntiun hay r Judgment. | 

"OV 723 1 7 13716 em, * in 1 1 
» 1} T% 993 SIT 5 2 # 


Lintey verſus Sir Talbor Clerk, 


222885 _— Plaintiff bad a-Uerdit in Ejelment upon 1 
Daiginal in B. R. whereupon a-CWirit of Erroz was 

Is 0 brought in Parliament; and nom to-pevent;Erro, it was 
f 2258 man 2o-have-che Opinion 2. l. A. wer dbe Bin Ger 
er. tute & +6: W. & M. (which takes away the Capiatur 
Fine in Taſes of this Nature) whether fince this Statute a- 
ny 4 Ks quod capigtur, ougbt to be entered 
2 —— of eden i — vi 1 . &c. 02 
Whether any ot ſpecial; Entry ought to 1 
thereof, „ Tae.) | | 
dd after — | 
New: Atatute hoving ta 


— 1 no an 
wall be totally 


{© B35 ne . 7 EY 303 350396 199 W a: MW 
16-01 £153% 40 05 78 4 
Pacick werſ werſus Balla Mick. 8 wit 3. K K 
ee üs 


1 * ung 1 — 3 


L les. 401, &c. 


; 


125 


in 
ie ou al ie 


JA Zjotmene vent in C. B. — veclared upon a'De- 
miſe made ta him by tlie Aldermen and en for 
a eee. 
r NN 77 
NI . — guilty: pleaded, : the Putt had a'Uerdit 

and Judgment; any thereupon n Writ of Erro was 
8 
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aintiff had not declared upon a Demiſe by Deed, for 
FR will not paſs without a Deed. . 

Sed per Curiam, Since that Caſe in 2 Cro. atoeſaſd, the 
Law is altered as to this Point concerning Declarations 
in Ejettment, koꝛ now they are grounded on Fictions only. 
The Judgment was. | : 


* ? 


dhitt br Marſhals 
and afterwards a Sci. fa. was bzought againſt 


ail, wherein it was reci t the Judgment 
= Marſhalſea-Court, 5 —— 
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Libel for: Tithes: of | 


— 
* within the Þun ned of Chuntfpil in the County 
70 ö Samerſet, !Itbelled in the Spiritual Court a. 
- pain Hicks, fox the Citbes ot Agiſtment 'of 
C. b. Cale aabuſen fix the or'thePailo®! 31” , 

Se e ne Aud Hicks moved fog a upon a Suggettion 
2 Danv. 610. p. 1. of ſeveral Modus Decimandi as to other Demands of 
i Saund. 141: CTſthes, and as to the Agiſtment of Cattle, he ſuggeſts 
a Cuſtom Time out of Mind within the Hundred of 
Huntſpill, that no Tithes were ever paid to any Refo! 
- 02 Uicar of any Pariſh within that pundzed, fo2 the 4- 

giſtment of any Cattle not uſed fo2 the Plough or Pail. 
and hereupon a Prohibition was granted, and the 
Plaintiff declared upon this Cuſtom in non Decimando, 
which (among others) was put in Iſſue; and it was 
at Wells Summer Aſſizes, Anno 1695, where the Jury 


CE Cuftom as the Plaintiff in the Pꝛohibition had 


But notwithſtanding this Uerdit, Woodeſon moved 
tor a Conſultation as to ſo much which concerned the 4- 
inwent of Cattle, alledging, that this Cuſtom in bon 

| ando was vold, fo; that no gy or Cuſtom 
could effablith a Non Decimando. 


: 


Et 


non Decimando, excepting 
Kent and Suſſc 


was t{theable at . "NP 


galnſt a Libel fox Tithe-Cood, 
ſuggeſt one Cuftom againſt an 
Thing; fo2 if the Duty ariſe 
be diſcharged by another contrary Cuſtom; and pet many 
ſuch 1 been allowed againſt Libelg fo? Tithe- 


The King verſus Rees. 


Andamus to the Archdeacon of St. Aſaph, to 

Rees a Church-warden-of the Pariſh of, &c. 
in his Archdeaconry, fox the Year enſuing, he being 
eleted by the Pariſhioners, &c. aͤccoꝛding to Cuſtom 
uſed Time out'of Mind. 


The Archdeacon, In his Return to this Mandamus, cont Var 75, 
alen the Cuſtora, and that the Right of Sledton wag n Ai 
the Pariſhioners, and that Rees was elected and nominated 


Church. warden accozding to the Cuſtom. 

Then he certified, that this Rees was a poor Dairy-man, 
and had no Effate, and that de was perſona minus habilis 
& idonea fo; that Dffice, therefoze he refuſed to ſwear him. 

Sed per Curiam, A peremptory Mandamus ſhall gu, fo; 
9 Archdeacon hath no Power to refuſe the Swearing a 


urch-warden, who was duly elefed and nominated ac- 
coding to Cuſtom. * 


duly 
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$5203 1602 10D 4 30691966 4303 af 70027 307 48 thu 

1 Salk, 60, 3 Lille was indidten at the Summer Aſliſes 
Skin. es c IL Carlifle, e: the Hurder of one Armſtrong, and 
"Dans 498. pl. 15. ͤ——— "Manſlaughter, and acquitted of the Mur- 
1 .. derji-agd. immediately. after che Gerdin tbe Brorher and 
— * 3. next Heir of the Deceaſed, exhibited his Bill ar Appeal 
Trem. 20. inſtanter again the lald Lyſle, befo2e the Juſtices of Gaol- 
. Veop Peres Wn he was arraigned upon the Appeal 
el for Murder. kazthwith, and being put to anſwer Ye refuſey to plead, 
and nothing moze was done upon the Gerdi 02 Appeal at 
that Amtes, but Lyſle continued in Cuſtody at Carliſle un 
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Dune hu 101% 1 1 W 
ra B. R. was moved fo a Certiorari, 
3 one to remove the Jndit: 
Perſon hither,” which 
Cuſtody 

and alto of the Appeal, 
and the Returns filed, 

Oy Frould appear at that Ti 


- Paſſoner- arraſgned den 
. --» - -» then whether it was neceſſary fo2 
brad 02 whether he might do it per Attornatum. 

Curia. Et per Curiam, Jn Cales where an Appeal is commen- 
cem below, and afterwards removed, as in this Caſe, tis 
/ neceſſary that the Pyſſoner ſhould be arraigned de novo, 
upon the ſame Bill of Appeal, and not to exhibit a new 

Bill againſt him here in cuſtodia Marr. &. 
And that the Appellant was not demandable at this 
Time, becauſe by the Certiorari he had no Day in Court, 
and therefore in duch Caſe the only Courſe is, fo! the 
Pziſoner to fue out a Writ of Scire facias againſt the 
Appellant, reciting the whole Matter, and ſo to warn 
him to appear at a Day certain, to pzoſecute his 4 — 
in this Court; and then if the Appellant Gould make L. 
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fault on that Day, the Court upon Demand might non- 
ſuit him, but not otherwiſe, _ _ Ss 
' Sed per Curiam, The Appeſtant may tome in gratis, if he 
will, and pꝛoſecute his Appeal without a Sci. fa. 
- Afterwards Hal. 8 Willi. che Pzifoner. being bzonght-a- : Jones 29. 


—— 


the Bar it was maned that de migbt be bailed, 66. 


gain to 
pecauſe he had laid moze than a Pear in Cuſtody; and te 


But this was oppoſed-by the-Appellant, and a Warrant | 

of Attozney was pꝛoduced from him, and it was moved, 

that it might be-filed, and then the Appellant would pꝛoceed 
rum... Nong ee 5 * W ( 

fee the Court at that Time would not give Leave i + Jones £10. 

file- this Warrant, fo2 they were not ſatisfied whether the © m. 6. 

appellant could make his Attorney 02. not befoze he. had 

once appeared here in ria perſona, g afterwards it 

was clear he might make his Attozney; fog the 'Defendant 

could not wage Battle in this Appeal, becauſe he was con- 

vixed'of Þoinicive, and this depended upon the Conſtruc- 

tlon ok the Statute 1 H. 7. 1 

Tben it was moved in Behalf of the Appellant, that 


Luyſle, befoze he was bailed, on the Conviaton, might give 


Ball on the Civil Side ta antwer the Appeflant. 
Sed per Curiam, He ſhall be bailed on the Crown. Side to 
appear de die in diem, and that could be no Jnconveniency 


to the Appellant; koz he might pꝛoceed againſt him upon 


the Appeal at any Time, and he was; bailed accozdingly. 


Atterwards 1 die Febr. Lyſle appeared at the Bar again, co. Ear. ;;;. 


und then the Solicitoz General (by the Pꝛocurement of _ 113. 
Lyſle) moved the Court in Behalf of the King, that Lyſle £2 1% 
might be demanded what he bad ta ſay why, Judgment 
chould not be awarded againſt him upon the Verdict ſupra, 
and having pꝛocured the O2dinary to attend with his Book 
to be ready upon his p2aying. the Cog. ou 
But this was oppoſed by the Appellant's Counſel, fo? Smurer 98. 
if Clergy ſhould be allowed him, the Appeal would be at an 1 S '9* 
End; becauſe Autrefoits convict of Homicide, and Clergy 1 
had, is a good Bar to an Appeal. 1 2 
And at another Day he was demanded by the Court ut 
ſupra, and he pzayed the Benefit of Clergy, and dad it, & 
legit ut Clericus & cauterizatur, 1 7 0 
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* Everard a Juſtice of Peace, and tyereroe. 

21% aao{, 5 that this amoutitedito Notice us required-by-the 
rn 


— the Sefons from this Omer, 
upra was ſpecially (et fozth, it 
o not amount to ſuch Notice as was 
therefore they vacated that Dzder, 
Oper being N B. 


at this d 
by the Statute, 


Batter will not ſupply tbe n 
by the explanatozy Statute of 
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2 T "Ref X 
8 14 9 (Anglice vocat) a Negro ipſius 
will not lie pretii 100 l. apud London, cc. took ann carried 
r Poſſeſſion of the ſaid Negro 
Vide 3 Ler. 336. from that Time uſque diem exhibitionis Billz prædict per 

x 795 = quod be (the Plaint(f) loſt the Uſe of his lad Negro, | 
+ I ” 22 


. 16. 
2 Alk. 666. 


„El. 126, 648. 
. Cro. Car. 19, 391, 545. March 12. Hob. 283. 


Tem S f s Will. 7 


e 
nice wertet was as fo eth? 
1 Edey find that the Negro had been — after the 
Taking, &c. and the Matter was argued upon that Point, 
(viz.) Whether the Baptiſm was a Manumiſſion, and as to | 
that the Court gave no Opinion. W | 94 A : 55 M3 —— = 
Send per Curiam, un Aon of Treſpak will nat Wet r . 
a Negro cannot be demanded as a — hos * 


— 


* 
vice, and not fo2 the Ualue, oz 
the Servant. f 30 | 


1 
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12. 
appealed; but: N „. 

ed e 

befoze the next Sefſions ſhe was delfvered of this Baſtard Comb. a$5,5066 


Child at Boreham; and afterwards the Oer of the two 
Juſtices was vacated upon the Appeal, and upon that the | 
Woman and her Child were ſent back to Waltham. n 
Then two Juttites made a new Oer, by which the baſe 1 4 
Child only was ſent to Boreham, becauſe it was bonn there; 
which Order being 'removed into B. R. by Certiorari, it 
was moved to quach it. {1 1 


971 
| 


Sed per Curiam, The Child ought to follow the 
re 


Yother in this Caſe, becauſe Boreham could 
move the Woman (who was ſent thither 
der) till the Appeal was determined; u they 

— to pzevent the Birth of the Child in their 


Parker 
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N Replevin, bio) 0% 75 
The Detendants plead: in Bar, that at the Cime of 
| Ne. the Pꝛoperty of thele Þeifers:wos in ont 

Dar ao fs. John: , abſque hoc, that the Pꝛaperty ot᷑ them was 

I - tin the Plaintic, E bocipatar eſt TycriteareTunde peticjudi- 
cium ſi prædict R. Parker actionem ſuam prædict inde verſus 

| eos habere ſeu manutrnere debeat & petunt rtiam Retorn we- 

riorum ſibi adjudicari, . e 

See antes 243- nd upon a Demurret to this Plea, it was-adjuvged 
dhe ile Open. Pale g Will 3, That this was a gad Pes in Par; and 
9 H. 6. 35. that the Defendant ſhould have a Return of the Cattle a- 
: del 4 6, Warded, without any tpecial- Suggeſtion fox chat Purpoſe 


ow 6 os . 1 
. „ = T * 1 5 . * B 92 x" 5 
101 4 ne Tho King :werſus o . 


Doo M being Pater ot a Ship belonging to the A- 
-frican Company, he in the Northern Purts of Guinea 

"ol. 8. (near a Poꝛt called Biſaw) took a French Ship on the hig 
—— richly laden, the French being then at 'Enmity 
us. 0 8959095 136 Bat 55: | Nenn 
As ſoon as this Matter came to the Anowledge of 
the Admiralty in England, a Libel was erhibited in the 
Court ot Admiralty (in common Fon) againſt the Ship 
fo taken, and her Loading, and againſt Broom, & contra 


- And. after the uſual Notice upon the Exchange, this 
French Ship and Goods were, by Sentence of the Court 

of Admiralty, declared as lawful Prize; and hereupon 
Franklin the King's P2oTo2 in that Court exhibited a Li- 

fre ny Brown v. hel againſt Broom'to call him to anſwer the Ring the 

414 _Jucofthe Puze. | | 90 
In this Libel the Matter of Fact was ſet out at large, 
and that the Taking was upon the high Seas, but that 
preſently after Broom o2dered the ſaiv Pzize-Ship, and 
Part of the Goods, to the Iſland of Barbadoes, and ther? 
ſold them; and that he had ſold and converted all the 
reſt to his own Uſe, and then the afozeſaſd Sentence was 
ſet out; and upon the Whole, that Broom might account 
and fo2 the Galue to the King. To 
I 


De- 
Pro- 
ic 


4 $$. 


it 
555 


FE 
i 


i 
* 


i 


: 


. 


— 


Fb 


I 
f 


Fl 


Fl 


$3 = 
5 


% 


— —— 


Term S. Hill, 8 Will. 3. B R 


To this Broom pleaded in the Court of Admiralty, and 
inliſted, that he was not the Yaſter of the Engliſh Ship 
which took this Pie, but that one John Brooker was 
the Baſter, and he but Ls t; nevertheleſs there was 
a Sentence againſt Broom to anſwer the Ualue of 3000 l. 
to the Ring, from which Sentence de appealed to the 

i 


Court of Delegates } any his Appea Paſch. 9 

Will. 8 8 41 ourt gr i TEST! 

tion, ſurrefting,” that by the fir Sentence or Tondemna- Yet. 134, 135- 
tion as Prize, the P2operty of the Ship and Goods were © F 58s. 
veſted in the King, ſo as he might and ould have his Ac- ; $7. % 
tion to recover, &c. | in che Coutts dt Cannon Law, Sec antea Edwondion 
where P2operty ought to be determined; and thereupon a = 166. 
Rule was made foz a Prohibition, niſi, &c. 

And in Trin. 9 Will. 3. this Matter was fully-debated; Roll. Abr. 532. 
and it was inſiſted by the Counſel foz Broom, that this ſe- 2 3! -+ 4 
cond Libel again, him was in Lieu of an LE Lover, — 903. 

of which the Conrt-of Admiralty cannot Fold Winch & 

12 Rep. 77. 2 Roll. Abr. 319. 1 Vent. 173. 2 Roll. 157: Barn's Caſe, Palmer 96. 8. C. 
* 1 1 = 1 


Sed per Curiam, It was anſwered and refolbed, tht no 
P2ohibition ſhall go, becanſe the Court of Admiralty had 
Juriſdiction of the original Cauſe, which was the Capture, 
upon which the King's Title immentately attrükv and 
Imbe zilment was immediately upon the Capture,” and 
all was but one continued Ac; and this ſecond Tibet wa 
but a Continuance of the firſt Sult, anda Charge groun 
ed on the firſt Sentence by Way of Execution thereof, 
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4 Ak Duke bought his Aton qui tam, &c. upon a 
3 Dliddleſex, and the Defendant moved to cha 


„ the Viſne into the County of Suſſex, upon th 
2 B that the Wozds (if any ſuch) were ſpo- 
| ken chere. ö 
* 1 Vent. 363, -  Andthe Lord *Shaftsbury's Caſe was cited, where in the 
Pp bg we 5 way lad in London, the Viſne was changed into 
Sed per Curiam, "That was becauſe of the great Jnflu- 
ence that Lozd had at that Time in London. 
So the Motion was dented. 058 


be an ; 2 
Hiring, and what * = Cheſterfield verſus Hamlet of Walton. 


A EE NEG Coro Det th OT © ver giv b 
Comb. ounty Y, an Oꝛder | 
Dr . two Juſtices was confirmed ; and by which one 2 

— main and dis Mike were ſettled in the Hamlet of * Walton, 
cans w own Poor di which lies within the Pariſh of Cheſterfield, which Ower 


of Cheferfeld, Of Defſions was ſpecial, reciting, that this Jerriſon had 


Salk. 573. been a Foot-boy to Sir Paul Jenkinſon, who lived in the 
Hamlet of Walton, ſo long as to gain a Settlement there, 
(viz.) Foz thee Pears, and moze. 

* 


Then 


Teri, e g Willrg, BIRT Gore 
Cben ir aa put him gut tc one-T'vorpe;-4 Barbee, - 
(who lien in Cheſterfield, but out of che 2 Wa 
on) for one Year, to learn to Shave, and ehe Barber üs 
to have the Benent or the Boes Mön, and thar”'Sir 


* 


bur gabe the Mater ſome Wonep 't6""each"the' Bos to 
dave, who lied werd ede Barber üccozwüngiy in the cad 
Parich kü one Fear; dot #6 Notzes uf bi coming was 


oven by bim to ehe Parith, no any WMutwing from them 
to him. a 81097} 7007 ene eee e 


The Dueftfon was, Tf this made a Settlement ob che heb. 
Boy in the" Parich er Cheſterfield,” as um Hired Servant, Pry ae 
within'the Intent or the *vrplanatozy Statut, concen- 5 4 + WII. 4. 
ing the Settlement ok poo? People. n, id iin / 

Et per Curiam, This id nit ſuch an Wiring un Lich a 
Service as is within the Intent of the Statute berauſe 
here was no retipꝛocal Contract between the Boy and the 
Barber, fo2 the Boy was not obliged to Kay in the Ser- 
vice of the Barber, and pe han u p to compel 


2 A agen wi ® 


him to ſerve; and every Hiring within that Statute mu 

be retipzocal ; düt here the Toy Silke) 2 

=cholar, "an not of u Setvant, do the Dyder' d on; bv 

ves nrmen;® 7501902 CHOW 2511502 To 3m Fi} inns} «1 | 

A 308-30 nigthtt at og 

nb be eee 388 11699} 200-08 een Tm 1.” | 
| #200460 ) THI TCH 0110317 ui gh 2101 16 3 HGH TT OO fty "RO IE 
N Ejetment 'tried/ at Bar, in which the 8. C. 


a Gerdick in Michaelmas-Term Amo 8 
and now it was moved 


_ 
inſtead of 1696. Habendum Raym. 165. 

| laſt paſt, lo that the Trial nb 83. and S. C 
appeared to be had Pal a Pear 'befoze the iſe, ! 


which the Plafntiff declared; and nom it was moet to 

fike out the Mod Septimo and put in Sm; und a 

Rule of Court was produced between "Part'and'Cawley; * : Mod. 250, 252. 
where, after Erroz bzought upon a Judgment by Confeſ- 

lion in Ejectione firmæ, ſuch Amendment was made in the 

Declaration ; but that being a Judgment by Conſent of 

Parties was held to be no Authozity in this Caſe, 
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u, This wall not be amended, and there- 


was had at Bar between the lame Par- 
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| Exchange padle fd dum of Exchange is- 
1.8 who. indoz(@d. it in . po 117 2! dorſed, and made 
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＋ Pay the Contents of this Bill untoi the Order of . 
Fiſher, who bought his Action as Indorſee, averring * 
had made no Oꝛder to any Body to receive the P 
Defendant demurred to the Hexlaration, SE. 
that Fiſher could not maintain the Action 
dorſement was not to him, but to his ET we 
Sed per Curiam, The Anion is well bzought the 
Indorſor, fo2 amongft Tradeſmen this Fozm of Indorſe- 
ment is commonly uſed, Athos“ tis intended to be made 
ane ns. 
Wikley be Is eich & . {119 
9 Will. 3. 3. BR. Ao 2550 ak 
(If 
Q&- fa reciting, that ide ha Termino Sancti ne the Bail 
illarii anno 7 Willi. implacitaſſet per Billam fine Brevi EV rod te Be: 
38 Lawrence, &c. pro eo videt't cum, xexiti 
whole Declaration in an Ackion on ſeveral Dea 
and concluded in the = e unde. dicit 
riorat eſt & damnum 
dicta ſcil't Termino Paſchæ 
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tempore Exhibitionis Billa — OE "Wha _ 2. * 
Lawrence, ſeu, ad aliquod tempus f A1 b al 7 
Sancti Hillarii anno 7 ſupradicto, the Jobs) Tieres 225 
2.9 Gur eee en Marr wf Cutie © "boo, 
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Ltd wang? 


190 * TH 81 0A 


* „ erer Ht! 


Ind upon a,Demurrer to thin Plea; the Dito! "og 
Law. was, Pe nr ſhall de permitted to aver ir. 
gang theRecozd.in the aeihni Akten where the Detlata-22./*< /'* 
tion was againſt 17 in i. Cultodia Marr W EI. 362. 
‚ Fff 2 Term * Sov. 59: 


4% Term. S. Tym 9 Will "Dk. 


Term an. 7, il. now if þe was not 
Term, as the Defendants in Dies bo — 
2 
ned againff the Plea, 
ML hay 4 but afterwards 


aberred, then 
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y . gots . Andr 1 2 ? : Sed 


uſtody in that 
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41% 


— 


Tenn 8. Thin g'WilL;;3. R os 


Sed per Curiaiin,' After ſeveral» Dobates-it was: 
t Srecutww might be taken out again the ſuruibin 
Deſenvants without i- Sei. fa. again them, ten tun 


T 2 lad. 4 t. 
Nor 21 H. 5. 16. b. 


he tried at the 


1 Sid, 270, 25m. 
ac 
TE+r 5 

| a > to this Effet: 

fl. That the Drftnvant did write by 

him by a Perſon unknown t — 

that the lald Stranger di 5 

445 "ui 

. 18. 5 1 n * 

—̃ 


never Trag 
whic 


22 


r Den ee eee. 
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Definition of 4 Libel and a N heller, but it-doth 
the principal Caſe. Moor 813. 9 1 
the Tranſcribing a Libel," the Caſes in the 

nnr 


pittment, that the Defenvant. din make, compoſe, 
er in this Libet ſeditiouly, and with an Intent 
418, 41% to ſubvert the Governmen z and have found nothing 
1 Sid. 270,271,214- IS £0 the Intent; lie an Indvitment ko: Perjury, if the Ju- 
5 Mail gh ry find only the falſe 3 - and ſay nothing as ta tbe 
Hawk. P. C. e 53. Corruption and Malice, the dic is (mperfeft and void, 
10, 12, 13, 15- and (0 here. 5 Ae 1 fi 
n cut, Orig: This Caſe viffers from tranſcribing a Libel, fo} 
1 Haak. P C . here it appears, that this was the firit Time the Matter 
* « reduced ute Writing, ko it was wanne from the 
ſo that the Writing ſeems to be the 


- 


* 


548 Ip * 205 | 
A as ot be indien fox making this Li 
2 ute it; then if the Defendant can. 
e The King ver ſus Teckham. bs 
Statute is n | by-a Juſtice of Peace upon the Statute 3 & 4 Vil 
by the Year, 
Engel by s the ExCeptſons were ; | 8 
lar en be . That by the Wows Statute, the Protecution 
_ to be;withiq twelve Months after the Fact; but by 


are 
be — PoFog. this Convition it appcars that twelve Lunar Months — 


Ce 439- 8. C. expired utter the Falk, and befoze any P? 


_.$ Mod. 32:9 | mencede! © K. : | 

- (2) Chat Ayleſworth, which was the Place where the 
Fait was lain to be dane is not exp2efſed in the Con- 
don to be a Pariſh, which ought to appear to be u Fa. 
rt! Part of the Penalty is given to the 

Pozo the pariſh where the Fat was committed. 
And now the Retom of the Convittion being pꝛoduted, 
the Pꝛoſecution was commenced befo!! 
Kalendar Months, but after the End of 1 
eupon a Queſtion did ariſe, in 
tioned in this. Statutt 


Wubether by the Sun 02 the Moon, - 


©? * ++ v2) 1 


* > 
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TS 
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Au this Difference wa 


Ll 


Ponths bei 


expired befo 
Reaſon the Cong 1 


vition was qua 


T4 * T7! f * eee 1 pug . amn | 
43 11 


? 4 * . 
/ The King werſus Ber. 
«T1 144 


2 Anno 4,9 f. % Ikea i Ain loin fo Ls 
tallawing mn num — 
f ex good. 


1 Co. 1256. 


s of 4 4 ©. 14. b 15 
N 
| | Yd 


- 
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. 


malitioſe co 
fieri cauſavit 


ma gubernatione quamplurima - falſa,.malitioſa, &. ſedit 


to 


and after, that ſeveu other 
in the Indictment in the 
mxta Tenorem & ad ofletum 


advilate clandeſtine & diele 
parat. ad coldem..1 Few)! 


= 
— 
468 — — 22 * 3 — 
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Domini Regis & factioſas ſeditioſas & malitioſas perſonas e 
ee Rs and. & pub ublicand' 

Inditmient being removed into B. R. it was tent 
von to de tried d? Nil x price, ond the Jury” found the 
Qervift tollowing . 

E G ooad ſeriptionem e & collectionem Iibellerum in indi- 
went mentionat. Tamum quod defenders eſt Elpabilis''&' 
* totem reſicuum in rodem indictamento content.” quod 
ee non eſt inde culpabilis. 66 320 
And now n in aten of Judgment, and we 

| Objexions were made 'fo2 that urpoſe 

(1.) Firſt, as 6 880 Fom of the Jndizment, fo? that 
the Charge which was lald to the Defendant was not lo 
certain and particular as it ous to be, fo2 the Libels ale 
not ſet forth in bee verba, as thep ourht; neither is the 
Defendant charged virefly with the Writing or Making the 
very Mods and Dentences exptefſed in the In heh ine 
- but only, that de mave and wote Libels, in which 
alia comtinetur juxta Tenorem & a d effetum fſequen'. 

Do that it | rs the Lbs ſet fo2th in the 1 
ment are not very Ulo2vs which the Defendant did 

but other Words ſecundum elſectum & tenotem 


waite 
the 
judge criminally of- 
muff be left to the Law; and how | 
should make any Judgment nt of the Effea of Mods, nleſs 
the very Mods themſelves ſpoken 92 wyitten are ſet down 
in the Reco, and it would be ok very dangerous Conſe- 
quente in a Teurte of Jullice, if it ſhould be in any Han s 
rr of another Man's Mondes 
gs the Law ſhould judge upon luch 
admitted, then every 
Enemy; fo? they 
Woꝛds and 9 


fo: Cows 92 Livels, 
precious in the Recozd to be Funzucle p2oved, 
the Defenvants have always been acquitted. 
Pig true, a Libel in Engliſh*Wows may in the ___ 
ment o: Action de franflated into Latin, but then it muſt dt 
virefly and poſitively alledged, that the — — 0! 
feriplit, -—_ dee but not arm tenorem dt — 


o 
— 


3 — —— — — — 
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that is no Allegatlon of Matter of Fait dire#ly, but only * 
by Way of Conftrufion and Expolition of the Senſe and 
Meaning, &c. Wherefoze it was infifted, that this Jndif- 

TH 


ment oußht ta be quathen fog this Rehſon. 


\) Obj. was to the Uervig,. (viz.) That na Judgment 
2 — Defendant upon 52 Cer- 


ot 


D 


"Sed per Curiam, Jt was, agreed, that ſe the Jnbitment <= 
had — fo2 a Libel, colitaſning inte alia, ad effectum 1 1 


not capable ot any 
excuſe the Crimm. 
That upon T n lad d. 
notem & ad eie um fee _betp 

Junſdinent, and nigt the Sobftance and Fer of ther, 
be p0ved as ffay us if faiy'to'be in hee verb. 


„3 Mod. 68. 


That the Trenſcribing and Collecting this libelloys « 1 
ter was highly crfmſnal,” t publtthing it, and that it — 
was ol Dangerous, Toul 
tho'- the Writer, oz Colle 


ente ta n nt ; fo} «2 Rep. Dr. Woo- 
yet his having them in mee nee 91 Pun, ; 12 55 
Occaſion, ſhould happen, {s.bighty 70 os . Cro. Car. 125. 


. 
ht neſign to keep. them pituste, 30 Den 
the nilght al into lat P ü injerfors 1 


88 
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| oor ent, re ty in thats not to be 12 

Furh rl Nee aber. 5 | al 

28 — Morley an Jac: R. Rox. 


196,07 176; rd rh Th * es Si J: 89 
. ne in Eten was is followeth 


Husband" and Wife were 4 77 (Fee 
ight of the Wife; and by * — 5 


hearing NW e by oh 55 


| | | f LK which Indenture they þ7 covey 
Uſes in ce 2 Fs thy fo Fine 
1 753 Wyle, and the Heirs of the Huf- 
"arteriplirds, (v 3; ph, Joopary there 


IP N 
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Perſon in Lam, and therefoze they cannot covenant 
with ane another, fo2 if they da, thoſe Covenants are of 
no CHen, | 
(3- Obj.) Foz that the Wife hath by the firſt Indenture 
given her Conſent, and agreed with her Þugband, that the 
aces of the Fine ſhould be as therein is declared; and 
therefoze ſhe cannot afterwards recede, but is bound by 
the Limitations to which ſhe had conſented. | 
But it was agreed by thoſe who argued fo2 the Defen- Fe for the Heir 
dant, that a ſecond Agreement by Deed made between the „de Wie. 
ſame Parties, if made before the Fine levied, would con- 
trol the Fo2mer, 1 | | 
It was argned, that the Þusband and Wife are not 
ſo unſted, but that he may obliquely, though not direUly, 
make a Conveyance to the and Benefit of the 
2 (viz.) by way of Feoffment'to a Stranger to her 
E. | 
Now the Point of this Caſe is not with Reſpeit to a- 
ny ſubſtantive Deed which requires an exact Fozm and 
Parts, becauſe theſe Indentures do not convey any 
Thing but are only Matter of Evidence, declaring the 
2 of the s conterning the Operation of the 
ne. : —_— 
And as fo2 that Purpoſe, there can be no Reaſon/why a 
ſubſequent interventent Agreement in Citing without a 
Seal ſhould not control a pzecedent Criting with a Seal; 
fo: that with a Seal doth not operate Properly as a Deed 
to paſs 02 convey any Thing, conſis wholly in Co- 
venant, and tis at moſt but a declaratozy Deed; and in 
this Caſe the firſt. Indenture is in Strikneſs no moze the 


Deed of the Wife, than the ſecond, berauſe a Feme Co-, r 
- 2 Roll. Abr. 798. 


bert cannot make a Deed. WO WE — 
And here the firſt Indenture was not utterly defeated by Bridgn. l. 
the ſecond, but explained only and ſuſpended quouſque the 
busband had perfozmed bis Part in conveying his Bano?, 

&c. in Jolnture to the Mie. # * 

Laffly it was objeted, That here was a Gariauce be- 
tween the firſt Jndenture and the Fine, fo? by that Inden⸗ 
ture the Fine was to be levied the next Hillary-Term, the 
Indentute bearing Date 29 January, which is in Hilary 7 
Term, fo that the next Hill. Term mult de a Pear after; but 
os oe 2 in the toe WR with the Date of Gould: 137. 

ced; and therefoze an ot Agreement en . e 
e 
| dens | t 
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Et per Holt Chief Juſtice, Where a Deen is made ur. 
tween ſeveral Parties to lead the Ates of a Fine to be le- 
vied between ſuch Perſons, and afterwards a Fine is levied 
of the ſame Lands, but is different from. the Deed in the 
Circumſtances of Quantity of Acres, Time of levying it, 
o2 Parties to the Fine; pet it ſhall operate ta the Ales of 
that Deed, unleſs a contrary Intent or Agreement ig pꝛo- 
ved; and in ſuch Caſe a Pꝛoot of a Parol Agreement in. 

tervenient between the Deed and the Fine, that the Uſes 
chould be otherwiſe than in the Deed, ſhall be admitted, be. 
cauſe of the Variance. 

But if the Fine is purſuant to the Deed which leads the 
Uſes thereof, and they agree in Circumffances, in ſuch 
Caſe no Parol Averment oz any other fntervenient Agree. 
ment (without Deed) can be admitted again ſuch Deed, 
but a ſecond Deed of Uſes intervenient, and agreeing alſo 
in all Circumffances with the Fine, ſhall control the Firn. 

But the firſt Deed cannot be controled by any other 
Deep. made after the Fine is levied, much leſs ſhall any 
ſubſequent Agreement by Parol control any pzecedent Deed, 
and in the pzincipal Caſe, if this ſecond Writing is not 
p2operly a Deed, becauſe made only between Þusband and 
Wife, then the Queſtfon will be, ik t amounts to any 
moe than an Agreement put into Writing; and if ſo, then 
if tis any other than a Parol Agreement, which cannot be 
admitted againſt the firſt Deed, | 
ße Plaintiff had Judgment, and upon a TUrit of Erro; 
bzaught in the Houſe of Lozds, that Judgment was affirmed. 


- + 4+... , Bacon verſus Du Barry. 
„fe. IAE ST upon a Bond of Submimon to an Award, and 


2 Salk, 787: ves, I upon Oyer of the Conditton, it appeared to be to this 
Skinner 672. 8. C. 
. Comb. 439. 8. C. 
am. 530, P. 2 Plaintick Bacon and one james de Rutter, who lbed at 
1 owl. 63, . Hamburgh, and that the pant Du Barry, as Attozey 
-Lev.6. fon the (aid James De Rutter, ind the Plaintiff Bacon, had 
Ze. abi „ ſybjnitted all Watters, c, between the Plaintif and De 
6 Mod. 232, 244- Rutter unto the Arbitratozs, 8c. therefoze it the Defendant 
Cro. Eliz. 861. pl. y{q'nerfazm, the. Award, then, &c. 9:2 | 
3 I, 188, 344. be Arbitratozs awarded, that the Defendant Du Barry 
dn the Behalf of De Rutter ſhould pay to the Plaintiff Bacon 
zool., and that he (the Plaintiff) ſhould execute a * 
1 * 
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Releaſe unto the Detendant Du Barry, and this award 
being bh foxth in the Declaration, the Defendant de⸗ 
murred, | | "Tk +4 

And it was argued that this was an Award only ex parte, 
and therefozz void, fo2 that there was nothing awarded on 
the Part of De Rutter who was the pzincipal Perſon con- 
cerned, ko: the Differences: were between him and the 
Plaintiff, and not between him and the Defendant; and 
therefoze the Awarding the Plaintiff to Releaſe the Deten 
dant ſignified nothing, becauſe De Rutter can take no Be- 
nefit by ſuch Releaſe, ko he will ſtill-remain liable to, and 
charged with the Demands of the Plaintiff Bacon; fo2 the 
Award hath not determined the Differences to which the 
Parties ſubmitted, fox thoſe were between the Plaintiff and 
" Haves, and not between the Plaintif and the De- 

ndant. 

And after many Debates upon this Cauſe, it was ad- Be. 254, 285. 
judged, that this Award Was void, fo2 the Reaſons ſupra, N 5 
(viz.) it being an Award ex parte. 8 Co. 97. | 

Sed per Curiam, The SubmiMon! by the Defendant ag = ©. 354 

Attorney for De Rutter ia good, and would have obliged dase ze oe 
him to pay the Boney awarded, if the Award han been re- is good. | 


— 


cipzocal with Reſpet ta De Rutter alſo. 
Giles verſus Hart. Are ved Trin. .. and. ad- 

| Judged in Michaelmas-Term 9. . 
192 an Indebitatus aſſum ta; Goods ſold, and 622. 8. C. 

the Plaintiff had lald in his Declaration a ſpecial Re- Ti = good Plea to 
queſt at a Day certain, mhich was ſubſequent to the Day ©7420 2a & 
* Pꝛomiſe was laid to be made in the De. = 
on. ' | . \ 

' The Defendant impatien ſpetially with a Salvis Gi, Sc. | Lr. 0% 
in common Fozm, and afterwards he pleaded in Bar to 5 Lev. 24, 103, 
the Atlan, that he tendered the Boney demanded” to the / +40 | 
Plaintiff on that very Day'in which he had laid the ſpe⸗ Vent. 322. 
clal Requeſt-ſupra, and tom that Day foxzward ſemper Comb. 334 441 
paratus fuit ta pay it, & profert hie in Curia, &. 

And upon a Demurrer to this ſeveral De · 


Plea, after 
bates, it was adjudged ill. | noo 1 
Firſt, Becaule it was pleaded after an Imparlance, 
which is contradifo2y to that Part of his Plea; (viz.) ſem- 
per paratus, and the ſpecial Jmparlance 


: 
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ference, toꝛ it appears thereby that he was not ſemper 


*"The Plea is likewiſe ill, becauſe the Defendant hath 

not ſaid any Thing as to the Time between the Promiſe 
and the Requeſt, and the Maney was due on the Day of 
the Promiſe; and therefoze the Defendant ought to have 
pleaded- the Tender on that Day, and that he from that 
Day was always ready; fo the ſpecial Requeſt laid in the 
Declaration is onlp Surpluſage ;-therefoze the Day on which 
the Requeſt was made is immaterial ; and when once the 
Cauſe of Aﬀfon accrued, a ſubſequent Tender could not 
take it away. | ws 4 | 


Sed: per Holt Chief Juſtice, In theſe Caſes the bet way 
of Pleading is 'to' plead generally ſemper paratus, &c. 
& profert hic in Curia, without Pleading any Tender, 


HFJFolland werſus Hatton. 
Nan ; 

at) i 12 Cale was thus, (viz.) Edward Lord Griffin be. 
wards a ſecond Mort- ing leiten in Fee of the Lands in Queſtion, made a 
Per of Ded an Yoztgage thereof ta Samuel Mountford fog fbe pundved 
Fine d another, Patz, and continued ff in Poſſeion, and pal the Inte; 
and 6 Years paſs, reſt of the pzincipal Sum ſecured by this Boztgage fo2 one 
and then he mane a ſubſequent Mortgage in Fee, by 

| Leaſe and Releaſe, of the ſame Lands to the Dit 
dant Hatton, and levied a Fine with Pꝛoclamations to Hat- 


1 > +43 ale? £ ;:The:Lord Griffim ſtill continued in Poſſeſſion, and maid 
1 Agnttreſt to Mountford tag eight Pente together and after 
wards Flanton entered on-the Lord Griffin, ans took Pol. 
ſellon by Girtue of this ſubſequent Boxtgage and Fine. 
| » Thereupon Mountford the firſt Moztgagee and Lefſoz of 
. _. . the Plaintiff, bzought bis Ejexment, and the Cauſe 

teh at Northampton Affe, ann. 9 Will. and 4 Cal 
waz made ot it, &c. Ens, LL e 
The Question was, Whether this Fine and five! Years 
a  Nonelaim was a Bat to Mountford the firſt Moꝛtgagee; 
and it was the Opinion of the Judge, befoze whom the 
Cauſe was tried, and to whom the Caſe was referred, 
that it was no Bar, becauſe.the Lord Griffin continued 
. Bill in Poſſeſſion, and paid the Intereſt, and ſo was Te- 
nant 5 lt to the firſt Moztgagee; and admitting _ 

INA i In 1:34 40h, 33/68 any © 
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the Fine did wozk any Diſſeiſin, p58 the cy of the Lora 


on immediately upon 2 1 l ef 
— Eeqane bene U Cats —_— 
cited were;. , v5 &> 31 Ih * * AY 10. 2 10g. 


thn 40, | Gr ne haym. 148. be n 
63 N a 


If the Lem ould be other pi Intonpentenceg Vide Sur. 4 
with Reſpet to Moztgages would i, he Fnconve there- . * 1. 
fore the Plaintif had the Poſtea delivered out to hi, and Sa. 709. wy 
ſo hay Jungen upon Ws Uerdie. * l * 


9 2e tend 


+ 13 
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. 


** Sole obtained 4 e * Debt 200 l. 8. 116. 8. C. 
and then the married, and afterwards the 1 i 
and id tüte Mougbt a Sol . upon this Judgment, to habe Dan, 705. p. . U 
Execution thereof againſt the Defendant in the oziginat Jiang 509; ys 
action; and they had "Aſhe wiſe Judgment 40 the Sci. fa. broughta8r. fs: 
— [That n 9 19885 0 er der 3255 ot 
again ant t ied, and after | 
Death the 1 84 nde, 5 0 brought another 5c Js = anche, 
a. againſt the Oefendant, recitin Judgment in 
oziginal Anion, and the * 2 Tn the * 2 * 
Sei. fa. (viz) 20 have — of the Judgment; c. | 5 Obe v. Ram, 
P . -was 975:.5% — 
iven in the Court ot Temmen Pleas fo? the Pasbaud, | xa. 4845.6. 
the Plaintiff, upon whieh the Defendant in the oginal Vi 31 ak 
Adlon bought a Carit'' of Erroz in B. R. N= 
And the Tucſon was, 'Whether the Award of Execu- Cro. Car. 2 1 
don on the firſt | Soi. fu, 1e Hausband and Wife had veſted 5 B 
luch an Jnterbit in the Pugdaud to this Oedt, as to in- 1 56% 
ile diem t0-it by klebe el "Survivorthip after the Peach 7: 2 N 
of his „ 06 {t doth where the Þtigband''and Wife = 


bing an Ul Adlon AI obtain Judgment againſt ehe Debtoz 


And — chat N is itrached © 
in the 'Hasband op the "Judgment in the arg $i. fa. and 


— 


1 £6-hitm. *-- t TAE 
et 2 
2 4129508 mine? Di MNGIER 501 536.3 15009 ene 
Ino 275 21160nv3}3Ct vt 1H "wuNno 7 Gt 
frogs . ify 15 Anbegs 11309 21 . "31 I / » 1's "fl wa, 4 T o 
* * 4 is 1 + Tour 
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Several Sorts of Da- ging up a Map, 


725 FI 292- reſt of Judgment, Whether this auion would 1 02 a, 


| 2 7 Eyn re being 


12 2.) There 


_— —— — 
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46 _Terih. 2 Tri rin. l. 5 5 


= r — 1 
hs 


„ N 8 . Tan" 9 wal, 
Rot. 724. but adjudged Mich. 10 will 
Med, el "RROR of a Judgment in C. B. in an Aon on the 
.C , Caſe in Nature of a Conſpiracy; bought by Roberts 
1 13.5. 5 „ againſt Savill and others, foz maiicioufy cauäng bim (Ro- 
2 2 U. Derts) ta be invited, with others, fo2 a Riot, about 
e e e een te e e 
on Not guilty pleaded the Plaintiff had a Ger 
/ AI and upon a Motion in the Court of Common Pleas in ar: 


Mod. 366. it was held by thzee Judges that it would; but 
; Mod. 77s . Joſtice was of another Opinion. 


3 Nod * abs, And now. after ſeveral Debates in B. R. the yo 
261. was a en Judges, the other, ee 


q fe! Hot Ch. Juſtice, ubo lald it dom bot a. U 
Alk. 22 * that © were * Soꝛts of. py — ny _—_ of Th 
Bray. In was a fuſticient Foundotion foz an — <1 


L _ (1.), Where a Man lu e. 
1 95, 206. 0 ir. $4407 | nene 


eee his, Derſon, as by 
in, 131, | Inpriorment, lee &c, fo Py” Liberty. 
66. (30) Where a Han ſuffers 25 ln dis Property. 

"8 Ed. 3. OE  -Uherefoze, in hig Tale, tho 2 bad not ſuf- 
© 1118 3- _ fer'd.any Damage in his Fame, oz in his Perſon, pet be- 

| av. 46. ne” — had ſuffered Damage in his by the Ex- 

-—_— taſd out in his Acquntal, this will lie; foz 


Man. ha is indited cap de diſcharge 5 02: Atcanuitted, 
. Fees laid gut to detend 
hlinſeit againf tbe-Indiftment,:therefoze this 
Adtion is in ae, . the gr ogg LE in 


Conſpiracy. 


But in the other Caſe the Action is founded meerly on 
9 Conſpiracy; and if the Defendants are convited _ 
+ That they e en, @ f villanous Judgment is given againſt them; and 


«ll for hm, in Perſon, s Court ; that their Lands and Goods ſhall 
be Led iro d or yung” 4 Bodies impriſoned. 
I there- 


bs erm, S. Trin in 9 WI 3 ER 


therefoze a Writ-of Conſpirac not-p2operiy..(e-fn 
aſe, but where the Con SL « pi) 


ty elt 7 of Treaſon or ED at leaf 
Purina 


udgment ig to be given againſt t but J g 
1 _— 25 ſtained ue bp the Pio, hi el th 
Roberts was indiffed malieiauſl 


Nop in the paincipal Caſe, the Jury hav SEE 0 
the Indidment was but 8 L 33 8, pet 
the Platntitf Told edi pee 1 


r* ko the 
Juro2s ſind he hath luttaſned by the 44 ſecution 
made by the Defendant, but /withal; the+Chicf Juſtice. ex- 
preſly declared, that theſe prong 


incouraged, but that the Judge, befo 
are tried, ought £000: old - u lala 18. 9 a 1 TILES 


ps Malice . in is Polecutio 
1 Ith at appt © f b i by ay 


tion is nn | 
ane, * N 


tited, mdich wag thus: 
wit hout he Know A was . — 5 Fol 


thei 
terwards pfoſerute Dat thi ef N kaʒ 7 25 
but B. was 4 AN * — bzought Jia 


judged that would — 3 B. might ene 

N den an the Statute, ie Can .was not 5 Cro. Eliz. 236. 
vas put ts Serbe and { {was his own Fault tht be 

to & to Tharges 3 


Puthorſt ©s Foſter man Trin. Will. 3 
a B R. Rot. 363. . q 


L bon entring the Plaintif's Houſe and bit, 5.497 n 
Dragoon upon him (the Plaintiff) agaſnit dis; C 7. 175 
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be ethereupon'he bought againl! the 
the Gbods told to him by the firſt Bill of — 
he ſuppoſed that the Pzoperty was alterrd and | 


B. R. and the Pol 
Statute of Frauds, H 
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— 4a as 


Goods ſhall be bound from the Delivery of the Writ to the 

Sheriff, and not from the Teſte, &c. 

* The Sheriff, And ſt was inſifted on for Bhs Defendants, that the 
Statute voth not make anp Fraltion of Days, and that 
this is Caſus omiſſus, fo? when ſeveral Executions are de- 
tivered to the Sheriff in one Day, be hath Eletion which 
to exitute u, and the Pziozity of the Delivery can de 

3 Ce. 174 oy only by Invozſetnent of the ut end that 

1 Sid. 271. be concufive ence againſt the Seri. 

— te other Side it was inſiſted on fo2 the Plaintif, 

Fanal. eriff's Bill of Sale which was 


— — 


Taopke * ' hall wozk as an Eſtople in E- 
| nce a m. 
wt after ſeveral Debates the Judges were of Opinion 
ch they rather inclined, foz that it 
Creditoz did not demand an Ex⸗ 
Yes | 


- -» ” / canner be defeated dy a ſu 


gen 
teh was ei deiner. Wy 0 
deen e the and the. Reaſon is for the 


fs2 &therwiſe it would 
chales of Sheriffs, and that might make Writs of Ext 
cution ot no Effet. e en count) -2 


Term. S Nich WI 3 — —.. 
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* v1 of Groenvelc. verſus. Dr. Burnell & al," 


T Plaiatlff braugbt bis Anton againſt the Deke Where 2 Copy of 
vants (who, were late 'Tenſozs. of the Col — 61 phe 
Phyſicfans in London) fo? falſe” Impziſonment, which is Iflve joined. 
by 15 Edler of P2oceedings had befoze them in that Col. Salk. 144, 200. 263. 
lege; and that ide Platnkict gan requeſted” ot the pzeſent —- 
Cenſozs to. have à Copy of the ſaid Pyoceedings, but they TER 
denied ta give bim any Copy thereof, &c. WERE 
rriherefoze he. now moved. fo? a Rule of Court to the 5 Prefice o 2 
Cenſors, &c. to tanſe. a Copy. of the ai Pꝛocesvings to 7 upon 
be velivered to bim (the Platntſ), at His own Tharge. 
But this was oppoſev, 'betauſe there. was only a Plea 
— 1 4 * no 4 2 fink, h the Plalntiſt may 
Fed per Oy is uſual to ſuch a Rule fo? 
the Sake of nte after Iſſue j x, mr by wa 
of afliſfing the vant to plead et 7 


Ply ifkrwiſe uſual fo2 the Judg p to 
2 «Copy ot Ne to" him who intends to bing 


ble Canſe _—_ 4 
mil Proſe Protein, f dun the he Sur ff be f 1 
liti WIC 


he Cart ent to r aum n en., 


a .) alot nar b 
- The King , an fg 


Tues Defrudant was. ſadled W 
l 2. the . of. MAP. 


cate e ann th 7 eh Ut bg 


mn Pleas n Rept l anne "i 


&c. 07 N 4 
b Ae dee 
Ha ith 1 _ Jn oa —_— — 10 

0 al int n o * 5 

And to miobe-that he! dun not die-ſeiſed-in Fee-a-Deen 
of Settlement was pzxoduced, 'bywhich/he was made Te- 
nant in Tail; Remainder in Fre t the Fart G hatt t bitch 
Deen one Richard Strode ot /Newnham:id Devon (mens 
others) was a CAitneſs, wa made uch ot 'the Erecus 
tion of that Deed by the Dube bert in Cann, N dis bene 
called — 6 5 0 —_—_— 

In Oppoſition to Defendant Greep 8 

* pzoduced, who fwoze that, at the Time this Deed boze made by Dake 

Date, c 


uf woes! ks 


S. C. 
ſis £2 7 C. 


"at 


A S Nick 9 WII z KN 
Date, the ſame Richard Strode was at Newnham, 
this be was inditked fo2 Perfiith and tonbiard; 1 
it was moved in Arreſt of Judgment, - foz that 
jury was too generality _—_ 8 (That the 3 
i ys bo Sali: gold 8 the 5 of the 
. EE LEE IL 
ſi C ode eodem die, ts ewh- 
. 343. fa rædict; tio this Innuendo was not ſutictent tu af- 
5 that which, of it (elf was incrttaln; and fo} [tht 
;- oe the Aenne df. the Perjury related only to that N 
bam mentioned it the Innuendo, ad Newnham, 1 5 
Houſe of , Richard Strode in C „ und that bas 
moze than the Defehvant da 1. at being that 1 


15 de, * at Newnham generally, without any Ad- 
d 
2 6. 02 this Reaſon the Judgment was artefted, 
CO yre in his Argument held, that 4f a Ban ſin 
11 Rep. 113. a Satter hich iro materi to the Iſſue, "tfs 
1 Cro. 353 TY ve that Hutter he eiten the * A. 
2d. 1 36 1 71 1 Nödet, that the $ 7 5 FI, apt 
Yelv. 111, res the ofititoh Li ah wars n dug 
in — —— . 1 10 445 
* 97- h aſligne immat t 
Sole 338. 0 nd Nahr pulſichürte by f Jrivitement; - 
— Holt Ch. as whe pat 'tis I — 1 — 
any — , | 
= yore "#1 only — 
ee 115 8 5 pt im 2 
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& an, er 5 EE i e 12 att 
EE © (po 117 
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. . 200. 
. Which was not ſo befoze; tis true, if a Wan is 
conbided of Perjdtpiat'Conmon Law, the Ring may! gar- 
doti yimy but/if(upon' the: Statuen he cannot; 0211329 16 
1 — U Judgmeat being atreſted and entered al Ke: 
of Erro was brought in the Houſe of Lords, 
— Hillary Mutation ango! 10 _ it: was: cone 
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go verſus Sands. 


"EF Caſe, i. The Defendant 
Uirtue of u Pfockts ont vt 1 any 5 13 

upon that Seiſure rn libelled | in the Court Of. Ship was taken upon 
Admiralty, ketting that they were Þ . 
ſald Ship, ind thit FE 09 c re Props net 2 26g. p. 8. 
A bit this was not lald to be ſuper altum 857 


"Chereuport Therwolin eume in and claimed pz Pioperty 
ſetting fo2th, that the kad Ship was taken as Prize in the 
French Mut, by one Dubart a French Captain, 'of whom 
he bought her at Bergen, and that, he was taken upon the 
High Sea near Norway. 

Upon this the pꝛöteeded to pio, and ſuch Takin 
upon the High Sea 2 p20ved ; but becouſe 5 + 1 
Sentente of Cotiberſitiativh by the Coutt of Admi 
France againſt this Ship as Prize Sa at leaſt no ſuch 
tente could be made gut, zur Coutt of Abmitalty detreed © J 173, 308. 
the Ship to the Defehdalit Sands, Se. the 610 Bronte dem , 25. 8. 
which ectee Thermelif- -aþpe to the Delegates; and 2 — * Q 
now moved faz a P2ohibition, upon a Suggeſtion, that: d 1 30 
the Suit there was but in Nature of A Trover or Detinue; : I —＋ 243. 
and he relied on the Cie bf * Radtey and Egglesßeld. Cre. Car. 97. 

But on the other je os it was ſaid, that is a Econtra. 


U eiſed a Ship by LR bn te Bed 


Difference between the old Pyopzieto is 
Vendee of a nay. —. 4 Sentence B 10 e fo2 
the Gender m Purſue there, 2 * 


ſuch Ship; bete x fr an A E ** Wo 
— . . which he mg on 1 24 Calea i 
o'g6 upon ce e 
it doth not ae eb Capture from the Defendants 
was ſuper altum mare: 
To which. ay A that (6 in thoſe genere Libels 


a S rte of the Adiiraſty to 
lay aint a Ship, to 1 ſt * 
e High Sea, 


. 
Bendes, if ft was the Conrſe, this CRE TE 
l „ (viz.) Holt! Ch, — 

Rokesby were £01 the Prohibition, decaule of th Da 


the Plea of Thermolin in the Adinifealts-Conrt and by 
Pyoofs taken n, Ferre, by which the Taking was conkege 
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the Libel, but Turton and Eyre contra; fo they held, that 


the Pleading and P2oofs on ied 1 Defet fo 
Rule foz a Pzohibition. _ * 


* ᷓ Shadow werſus Painter. 


Where the awd] [be Keſpaſs Quare warrenam & clauſum i (the Plain- 
Dany, 921 . egit & intravit & herbas 14 ac in ea- 
- Ante 382. dem en 8 clauſo cum canibus cuniculoſis, Anglice, 


Coney ⸗dogs, 1 Anglice, did hunt, ſine licentia & 
contra voluntatem ipſius (the Plaintif?) cod codem (the Defen, 
dant) exiſten. Artifice inferiori, (viz.) Fabro Ferrario & non 
exiſte. qualificat. ad ſervand. canes cuniculoſos, & alia enor- 
mia, &c, 

After a Uerdi# fo2 the Plaintiff, and 7s. Damages 
was moved, that Ae ought not to have fall C oy 
upon the new Sta 

Salk. 505. ces) t the Pater {9 ot laid cor a 


Aa Becauſe 'tis not lay, that the Defendant hunted 
— Game, but on 7 that he hunted, — 
Sed non W lo the anti had Judgment, Ar 


A Beresford Caſe. 


the Writ IR. Beresſotd, as Bailiff of the of 

De i 1 als. Taunton-Dean, 5 Deputy Biſhop of * Forage 

ſued out a Writ De libertatibus allocandis, .direed to the 

Sheriff of Somerſetſhire, thereby reciting, Quod conſtat 

| Regi, that his Pꝛogenitoꝛs by ſeveral Charters had grant- 
| ed to the Biſhops of Winton the ſald Liberties, with the 
| | Execution and Return of all CUrits. within the Pecin?, 
s oregano et 


| coping] 
| 9 % 60 CUrit the Sheriff made this Return,  (viz.) 
| N. non apparet mihi, that there were any ſuch Charters 
as in the Writ mentioned; & ulterius, that the pꝛeſent Bi- 
ſhop. of Winton, , 02 his Puder, never injoyed ſuch 
Liberties, &c. 

And now it was moved fo a Rule on the Sherlff to a. 
mend this Return, but the Court would make no Suſe, 
becauſe it was an ertraozdinary Courſe to try the Right of 


mn Mi Mn 


Liberties in an Ackion fo2 a falſe Return of a Writ; where- 
as, if the Plaintiff is aggrieved, he may bzing an Acklon 
againſt the Sheriff fo2 infringing his Liberties, 8c. 


Turbervill verſus Stamp. 
A ory enn I L311 
ASE, &c. : wherein the -Plaintiff- declared, that the « Salk. x3. 8. C. 
Defendant ignem ſuum apud ſuch a Place 'tam-neg- —_ wligent- 

ligenter & improvide cuſtodivit quod perinde the Plaintiff's in 4 Field 
— 3 many Acres of Furze, was burnt and . | 
conmumes. a 1 | * 1 Danv. 11. p. 3. 

Upon Not-guilty pleaded the Plaintitt had a Gerdi; : Salk. 19 
and now it was moved in Arreſt of Judgment, that this; . 359. 
Action would not lie, becauſe it was founded only-on the 
Negligence of the Defendant ; and an Aon cannot be 
maintained upon ſuch Negligence, unleſs there is a "Truſt 
repoſed in the Defendant, oz upon the ſpecial Cuſtom of 
England, which implies a Truft, but that extends no far- 
ther than to the Fire in a Man's Houſe, and not to a Fire 
in the Field, as this Caſe was, fo the Defendant, in a 
p2oper Seaſon, did ſet Fire to ſuch Heath and Furze in 
his own G2ound, which Fire was by-a-ſudden Mind car- 
ried over into the Plaintiff's Cloſe adjoining, tho' the De⸗ 
fendant's Servants did all in their Power to pꝛevent it, 
but wanted Mumber. E. | 

Wherefoze it was inſiſted fo2 him, that if an Action 
would lie, it muſt be upon the ſpecial Batter, and not 
upon the Negligence. - * 44 

But it was agued fo the Plaintſf, that the Defen- 
dant is as much obliged to'take Care ot his Fire in the 
Field as he is in his Þouſe; and that the common Cuſtom » ; H. ,. 18. 
of England, which is the Common Law, extends as well og AR oh 9. 
to the one as to the other; and the Cales in the. Mar- fl. 66. Bote Fs. 
gin were cited, where in the Declaration the Fire was 3:. 
not alledged ta be in a Houſe, but generally at ſuch a 77 f. C 7 
Plate; and the Court being of this Opinion, 2 

Judgment was given foz the Plaintiff. | 
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2 Salk. 467. 8. C. E Caſe, ſſ. The Earl of Winchelſca being Cuſtos 
. Rotulora ED County of Kent,: after the Baking 
2 3. p. a1. the new Sta * Will. 3. concerning the Nomination 


verbal "15s Cuſtos 8 and Clerk of the Peace 
o « Ci of Oh gunty, he 15 Juli 1 Will. z. in open Sefions gm! 
fox that County, when the Defendant Owen — 
„ in Court, ſaid theſe Moos, (viz.) J do nominate 
the ſaid Philip Owen to be Clerk of the Peace, - actor 
7 to the Act of Parliament; whereupon he was fozthwith ad. 
"- mitted and (wozu into the Office, and erecuted it during 
the Life: of the Earl of Winchelſea. i 
After; whole: Death the Lord Rumney was appointed 
Cuſios Rotulorum, and he by Deed granted this Office to 
Saunders, who entered: and diſſeiſen Owen, who brought an 
Aſſiſe in the County ot Kent, all which Matter was found 
Ale (nc th 1 befoze the Chief Baron Ward, who avjourned the 


rope yo Lim 
Oy 147 1 

U ares 
e 


L Common Pleas, where the lingle 


fl. Whether by Girtue of this Statute the  Cuſtos Ro- 
tulorum mig ht nominate and djpar' s Chet of" the Peace 
by. Parol, — any Deed or Writing. 
And it was adjudged in that Court ko; Owen the 
f in the Ame, (viz.) That a verbal Nomination was 
t; wherenpon a Mrit of Erroz was bzought in 
and after ſeveral Arguments the Court una voce a- 
greed, that a parol Nomination was ſufficient. 
But pet the Court ot B. R. reverſed -/ the * 
becauſe. the Fam of the Mozds uſed by the Earl 
1 I chelſea in the Nomination ok Owen was — — 
| did not name any certain County of which he ſhould be 
W- of the Peace, -n02 Diſtſngutſh what Statute he in · 
bare -  - tended; foz there are f two Statutes which' concern this 
' Matter ; and mozeover, by his adding this Wozd (iz) 
_ ſaid Philip Owen, "tis | altogether inſenüble. 
Upon this Judgment a Writ of Erro2 was bjought in 
the — 4 of Lozds, and there the Judgment of B. R. 


1 Winter 
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Winter verſus Lovedaz. 

CIN a ſpecial Gerdi# in Ejetment the Caſe a ed 5 Mod.244,378.5.C. 
to be as followeth: George Powlett being Ceiſed in n. 537- & © 
Fee of the Mano of Gotchurſt in Somerſetſhire, did upon Coprbeld Lands are 
the Marriage of his Son ſettle the ſame to the Uſe TE Pres 
himſelf to: Life, and afterwards to the Uſe of his Uife yi Nm. 155. 
ko; Life; then to the Uſe-of- his Son in Tail; and fo2 Poph. . | 
Want at ſuch. Aue, to his own right Þeirs; in which , . 
Deed of Settlement there was this P2oviſo : Lutw. 1464. 

fl. That it d be lawful for the ſaid Geozge Pow- 4 O. 70. 
lett during his Life, and for his Wife after his Death, 5 C. 33: 37 
during her Life, by Deed indented, to make Leaſes either 2 Go. 76. 
in Poſſeſſion for the Term of one, two or three Lives, or 2g. 150, 241. 
for the Term of thirty Years, or for any other Term or 5 1 % 7 
Terms, Number or Numbers of Years, inable upon 
one, two, or three Lives, or in Reverſion ſor one or two 
way, or for thirty Years, or for any other Term or Num- 
ber of Years determinable upon one or two Lives, ſo as ſuch 
Demiſe be not made of any the Ancient Demeſne Lands, 
Parcel of the ſaid. Manor, or of any other Lands which 
for the Space of ſeven Years had been uſed as Demeſne 
Lands, and fo as the ancient Rent was reſerved. _ 

It was found, that the Lands now in Queſtion were 
Copyhold Lands, Parcel ok the ſaſd Banoz, and being 
in the Tenure of Richard Blanchflower, fo the Term of 
two Lives, by Copy of Court-Roll, under a certain 
Quit-Rent, he the ſad. George Powlett (after the ſaſ 
Settlement) made a Leaſe thereof ta Robert Blanch- 
flower by Deed indented fo2 thirty Years abſolute, ta 
commence after the two Lives then in Being, re- 
— the ſame Rent as in the Copp to Richard Blanch- 


Wer. 

The two Lives being now dead, the Leſſo2 of the 
Plaintiff claimed as peir in Tail to his Grandfather 
George Powlett, Cirtue of the ſald Settlement; and 
the dant claimed the Term of thirty Pears under 
Robert Blanchflower. | —_— 


KL? 
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Iii 3 There 


There were two Points made in this Caſe : 


(:.) Whether theſe Lands being Copyhold were with: 

in the Intent of this Pꝛoviſo which gave the Power of 
Leaſing, eſpecially ſince all the Demeſne Lands of the Ma- 

2 —_—_ wete ercepted out of the Power; and all Copphold 
Mile pl Lands are Demeſnes, fo: "tis an inſeparable Quality of 
ere other Lands FVerP Copphold, that it was Time out of Bind Pareet 


| | hold Lands ſhould be within this Power, 
then whether ſuch Power is well purſued by this Leaſe 
30 Years abſolute, 02 whether this Leaſe doth-not"exce: 
_ "the Power, becauſe it ſhould have been fo? 30 Pears,” 
fo? any other Namber of Years determinable upon the 
Death of One Life, being a Leaſe in Reverſton after two 
And after ſeveral Arguments at the Bar, the Court 
rave their Opinion ſcriatim, (viz.) Holt Chief Juſtice, Tur- 
ron and Eyre fox the Defenvant, (viz.) That Copyhold 
Lands were not within the Power of Leasing, becauſe 
they were within the Exception of all Demethe Lands; 
but as to the ſetond Point they held, that a Leaſe fo2 3o 
Years abſolute in Reverſion after two Lives might be 
made by George Powlett, o2 his Wife, of any Lands which 
were in their Power of Leaſing. 
making But Juſtice „ hoes of another Opinion in both 
bod. Points; fo2 he held firſt, That Copyhold Lands were not 
within the Intent of this Pꝛoviſo; and that if the De- 
meme Lands had not been excepted by erpzeſs Wozds, yet 
the Power of Leaſing would not have extended to them; 
koz if it did, it would deffroy the Tenure, becauſe Copy- 
hold Lands once leaſed are fo2 ever ſnfranchifed ; and 
therefoze it ſhall never be pzeſumed, that the Tenure was 
intended to be deſfroyed without erpzeſs Wozds of 
Parties foz that Purpoſe. bk, 
(2.) As to the fecond Point, all Leaſes to be made by 
Uirtue of this Power fo 30 Years, oz any other Num- 
ber of Peats, ought to be determinable upon the Death 
of one, two, o2 thiee Lives, as the Caſe ſhafl happen with 
reſpet to the p2eſent Poſſeſſion, and to the *Reverſion ; 
and becaufe this was a Leaſe in Reverſion after two Lives 
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Power 
Leaſes 
tend to 


L 


in Poſſeſſion, and fo2 30 Years abſolute, therefoze 'tis 
not good, fo? it ought to be fo2 30 Years, if one Life ved 
, I 


Os, 


fo long, there being two Lives hen in Salas, fo2 other- ⸗ 
wiſe there will de no P2zopoztion-between a Leaſe foz one 


ſignifies a 10 to com- 
ntereſ in Being at that, very Time 
when the Leaſe in Reverſion was made. 

That this Power to Leaſe for Life in Reverſion muſt 
be taken ta be a Leaſe of the Reverſign it ſel II 

a concurrent Leaſe; and it cannot be otherwiſe, 

Freehold cannot commence in ſuturo. 

And where there is a Power given to male Leaſes in _— 262. 
Poſſeſion and Reverſion, in ſich Caſe if a Leaſe is made C. . Walker wr. 
in Poſſeſſion, and afterwards ſame wy 1 + wh Can- Walker. 
not make a new Leaſe {n Reverſion ot 
becauſe his Power ig executed by making "Ihe feſt eaſe,” 


That where a Dualification- is 25505 A po 
of Leaſing, which if gbſerven 9 W 
2 Power, "the Law will diſpence 

Is fo2 Inſtance; tübere there is wh: 
Leaſe of a Banoz, oz of any Part — on 
ancient Rent is reſerved, pet he may by this Power 


a Leaſe of the Services, Parcel of the Panoz, upon w 
no Rent can be reſerved, 441 


The Plaintiff had Judgment. ITE 

Aſhton verſus Sherman & ux. Intratur Hill. 

8 Will 3. B R. Rot. — ders © pres 

chaelmas 9. 

EBT Bill Thirty Pounds again , Adminiftratrix 

D 27 upon pr. x hs Nane to William fot — 

nn === 
when it ſhould be & bee para of Ver furt. Salk. 298, 312. Comb. 444, 449 8. C. 


"The 


GS 
= 


* - their Crevitozs; & hoc paratus eff v 
-—  dicium & debitum ſuum prædict una cum damnis ſuis occa- 


' The Defendants pleaded in Bar a Judgment fo2 400]. 
recovered againſt him and her as Adminilſtratrix, &c. 
Robert Waring, and another Judgment 4pon'a Bond f 

oo |, recovered againſt them by Gilbert · Eaſt ; another 

vgment upon Bond fo2 100 L recovered againſt them by 
Margaret Barton, Widow ; another” Judgment upon Bond 
fo2 100 l. recovered againſt them by Nathaniel Axtell ; an. 
n Bond fo? 201. by Nathaniel Hick- 
upon Bond fa 1001. at the 


Dult of e d not Aﬀets but 
of the Unlue-vf 10 L which were not lumcient to ſatisfy 
thoſe ] — — 


ud een 1045 þ > 
The Diaintif replied, Præcludi non, &. quia quoad the 
Judgment fo; 1001. recovered by Gilbert Eaſt, there was 
but thirty Pounds #f it a gulf „wich was ſatisfied 


atter the. ſald Judgment obtained; and that"theDefen, 


vants kept that Judgment. ceive 
care; unde petit ju- 


Gone deteationis debiti"illius fibi adjudicari, Ge. 3d; 
Et quoad the Judgment recovered by Henry Corniſh, 

that only 38 J. of it was a juſt Debt, which he was always 

read any offered to accept in. Hull Satigfattion and Dil 

ane Judgment = 1001, — 2s 

vant delayeh_ the. Payme thereof, an 

on Fbot by Fraud, 8*hoc, 8c. and concluded u 


gr dad the Judgment ok 100 l. recovered by 


bc 
ret Barton, that but 30 |. of it was a juſt Debt, whlch 
was pad. ſince the Judgment, and that it was kept on 
the 


10 & hoc, &c. and concluded again ut ſupra; 
like as to the Judgment recoberey by Hickman, that 
it was all paſd, with the line Concluſion &c. 
Et ia Nicholas Aſhton ulterius, dicit 
ohannes & Maria (the Defendants) die exhibitionis of the 
aintif's Bill had divers Goods ann Chattels, which 
were the Inteſtate's at the Time of his Death, in their 
Þand adminitred, to the Ualue of the Debt de. 
manded. by the-Plaintiff præt bona & catalla ſufficien 
to ſatisfy_the (aſd Robert Waring and Nathaniel Axtell 
their Debts recovered as - "and alſo to ſat! 
the ſaſd real_Debt-of -281. due to Henry Corniſh (ci 
apud H. in Com, W.) &æ hos petit quod inquiratur per pa- 


* I And 


oO — - a —_————_ 
— — r 
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and upon  Demurrer to this Replication, it was muc 
inſiſted on, that it was naught, ' becauſe of the ſeveral 
Concluſions, Et hoc, &c. Und petit judicium, &c. "which 


wert-teverally made after the Pleading the Fr ta the. 
ſeveral Jungments; foz as this Replication pad but one 
Commencement, * with d Præcludi nop, &c. fo it ought to 
have been roncluved with one'Averment, (viz.) Et hoc pa- 
rat. eſt verificare, and P2ayer of Jivgment; * 


Sed nom allocatur, upon the of 
in the *Bargin, © © Aurhozity the Caſes cited 
5 | den * F FA v5 9 Rep, Meriell 'Treſham's Cafe. 1 Saund. 3 
Eben it was objecten, that in this Replicati 

Plaintiff had made an ill Concluſion as to that 3 
it, wherein be Pup allevgrd. Foe the. Defendant had Aﬀets 
ultra the Debt dur to Waring and Axtell, &c. by-putting 


8 | 
—— Turner's 


36. 2 Sund. 49. 


that Patter to be tried. by the Country, fo2 he ought to 


to a Negatſve, and therefo2e the 


$ 
ale, this Repii- 


2 
and 
was in the Caſe of Hancock and Prowte ity 
Sed per 


and Axtell,” and the 287; to Corniſh,” by an Alle of 
Akts ultra thoſe Debts, be ought 1 8. r With 
ed. 


n given agaiaſt the Plaintiff fo2 the Rea- 
Sparks 


© * 1 Suind, 336, 


4 * 


— - — 


Term. 8. Nich Wik 75 B R 


innen PULP | 1798 TY 


es 4 Cros 55 8 5 


$. 1% 


Comb. 465. 8. C. 8 againſt the Detendant as 9 8 
17 . WET pe pleaded in Abatement, that he was but a he 
ſued as general Ad- CL Atminiſtrato? 4 rn * WO. tr 
2 did not aver, that un ; 
pleaded in Abas- 12 eaſ0n there was Judgment agatiit him-to anſwer 2 
beet Adwinitra- Then he pleaded in Bar, that Puis darein Con ape 
2 his Wife died, which was from the lalf Term; but this 
Hs was over-ruled, becauſe it was contrary to what was now 
un on Roy: * e giden againſt him. 


nn enn B60 nic 


KI v7 11 171708 * 
Gale werſu Noble. Wo 4 * 


2 Danv. 175. P. 8,9. od 4650 at Bat in Ejetment PUP BUY ' 

—— cel of the Mano of. Corſham in Wilts, which ord 
— 2 1 ancient 'Books of that Bano appeared ta be-Parcei 
— y of Cornwal, and Hill paſs, by Surrender und 
mary Preebold. Cont Roll but yet are nat Copybold, becauſe it 
— 2 1 Gp not appear in any of the Rolls: 02 Coples now pꝛo⸗ 


2 Lutw. 1171. at they are granted ad voluntatem Domini Maneru, 
782 2 7 1 L —— conſuetudinem Manerii; thete 
: Ln , faße it was reſaſuen. by] the-Court, that theſe Lang ire 
Vaugh. 253 not Copyhold, but a cuſtomary Freehold; and fog that Rea- 


Se 5 Rep. 84. fer. ſun the Uerditt was fon the Plaintiff, . whony the 
riman's Caſe. Jeri was kound at the Nit ko; a, Fozfeiture- by 
2 Vent. 144 committing. (Waſte, the Plaintif-in that Aion taking. it 
to " Copyhold, ag; al the Cenants had ee done. 
1 Hatto gg e: T1 119 M nel ohr | 
im inge 
- Daiey onus Calkford. | 
Preſcription ASE, . „ in whichthe Plaintf 
RN detlared, that de was poſſeſed-1of ſuch a elſſuage 
koz the Relldue of a Term-fo2 Pears: pet to come, and 
Time out ot Mind had uſed ta have a Map leading to 
— 4 Place, which the Defendant had ſtop'd, &cc. 
Skin. 36. po, Not guilty//pleaded-the Plaintiff had a Gerdic; 
. it was now moved — Arreſt of Judgment, that here 
was a Pꝛeſtrip * ſtate of a Term for Years ; 
beſides, here w erminus ad quem, but no Terminus # 
quo the May did lead. 1 
. I 
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as to this laſt Matter it was held; that the Deren was 


cured by the Qerdi, but the mr _ 
ſo the Judgment * UFO. | 124041 3591 20999 


Bonner <erſus Hill Pran Mich. n; 
| B. R. Rot. 358. 


T5 was an Aion DIR ET 0. — 172. p. 19: 
The Defendant pleaded in Abatement a frivolous Where ps Ea 
Plea, (viz.) That the Plaintiff had impleaded/ him in the 3,5" in 
Court of Common Pleas pro cadem eauſa actionis. = 
The Plaintiff replied--Nul tiel Record in the Court of 
Common Pleas, and concluded his Replication in Bar, S 
(viz.) Unde petit judicium t damna ſus, &c.- 
And upon a Demurrer ta this Replication it was in⸗ See anten 187. Car- 
ited, that the Anon wag diſcontioued; and the Fat ot Di. 
„ Bifs and Harcourt. was cited as an uthozity in Point. 1. 
Sed per Holt Ch. Juſtice, This Cale differs from that, 
becauſe here the Plea is ill, and the Judgment in this Cate Sw. 255. 
was upon the Inſufficiency of the Plea, 
But in that Caſe the Plea was good, and the Judgment 
was upon the Replication, — that the Plaintiff had there- 
by pzayed a w2ong Jud 
And he ſaid, that if — of Fact is pleaded in Abate- 
ment triable Pais, the Plaintiff may conclude his Re- 
plication in Bar, becauſe final Judgment is to be given 
after a Uerdi# in that Caſe. 
N e the Rule was, that the m 


— 


en Pariſh werſus Septey Pariſh. Pai. 
1 Will. 3. f 


NE Caſe was, one Borer had two Children, both Where the Parent 
born in the Pariſh of Whitechapel ; the Father died, — © the 
and the Bother married again, and not long afterwards maze Chit 
the husband and Wife ran away, and deſerted theſe Chil, Caen 
dzen, Udo were afterwards pzivately dzop'd in the Pa- Cn a 
tich of Stepney, one of them being two Pears old; and 
the other four Pears old; whereupon the — 2. were 925 
Oper of two Juſtices removed Fa 


Onder 


4 


— Mich. i 1 BR. 


* was wowed db quaſh this Omer of Seflions, 
Ry def Lap being, nf the 9 9 8 
mite wy — 


1 
I? 3+ is 


. ts lan Settfement fs known, but 
| follow the Setttement of the Parent. 
of Sefffons was quath 
| Inftires pars: 
2 Dots oedove the Birth of a legitimate 
. | 
oe it will be donn a Ua- 
des 
; 
33" 7 4 
. * In! . 9 t 
4 
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| Int e 2514; 
plog verſus Lach, ] a $16 


* Thompſon 1). 918) 2 een * nt 17 14 ” 
'N E et of a ce Bat, a enn 8.C. 
conc ire" weten pee e followdtht'" C 68 80 
— 8 Leach was in Fee ot — made 
* non in Queſton ling WDevenſhire, who'by > Ide b rod 
his lat Willi veviled the fame ts his 'Bibither' Simon Leaet gat. 


fot Lite; and after his Death to his. fir and every — 
ln Tail; and foz Want of ſuch Fg, then to Me un is own 


dant 'Sir'Simon Lesch in 'Tall,” . 
right Heirs. Th 192 I 10 Amun Ars . 
That Nicholas died ſeiſhd, that Simon his Vzother 2 3 
tered and was teilen fo2 Life, and married, and his his THife , cro. 39, os 
being great with Thild,' and vithin thꝛee Months of ne. — Archer's Caſe. 
Time ot 'her[Delivery, t laid Simon her pusband, Oy C. 125. 
the Perſuaſſon of Unton 6 (whole Daughter de mar- 5 Co. ä 
tied) execute a Deed to the dae Unron"Croke,” "to the C ., 
Uſe of the. Defendant Sir Simon Leach,” which" ſaio-Deed . ac 10. 
purported a Surrender of all "his" Peſfuages, Lands and 38, * 
Tenements whatſoever unto the Defendant Sir Simon i. 


177. 

Leach, i ider ation. 2 Saund. 302. 
That weh er Word s afterwards a Son was s x Ked. 177, 178, 

bom ag named Charles Lex, who was the Lefſoz of the 2%. . „, 

aintfff.-- 

That'about five Pears afterwards, and not before, the” 


Detendant 8 Simon Leach d Notice of” this this /Deed/ of ” 1 
2 rin | — Hb 2 3 1 "PI 4 


K.4 * 1 « 


— 1 
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Surrender, and then he aſſented to it, and entered, and | had 
the olle mon. 


hat Simon Leach the F 
the Time he * the 1 Dees 


of du * 
. 1 un 


tne of Simon Leach the TT ot — us it was at any 

Time effe ww 5 merge the Tenancy for Life of Simon 

Leach the pee: ſhe; Birth of pia Won, then the 

contingent —.— er would be deſtroyed; and tho' this 

© Surrender ſhould be afterwards avoided by any Means 

| in Law, yet the contingent Remainder being once ertini, 
could not be revived by any Matter ex poſt facto. 


was not Compos mentis at 


Another Point asl — * upon which this ſpecial Qer: 

di# was found, Vid ariſe krom the Difference 

*, 8. taken in Beverley s N (via.) Becauſe Charles Leach 
h of Remainder;.4nd not as Heir 


22. | dained/by 
2% —2 {only puppen Egate, who (as that 2 
q 8 . uot avoid the, Ay an Idęot. 
ech per Curiams bis. Surrender 92 e a> init, 
- never had any Effst-in the Law; becauſe.of- the Ideoay of 
bim wha neee any Perſon map takt 
1 Ut. 
That there is a: between a Feoffment and 
| Livery made propriis manibus of an Ideot, and the bare Ex- 
1 rn Dealing an v Delivery. thereof, ag in 
Cates of Surrenders, Grants, Nane Kc. "whic have 
17k 0 rennt only by executing them; and in which the Foz. 
mater of Livery and Selin is not o much .* o 
the Law; and therefoze-the. Feoffment is not 
00 8; but Surrenders, rr mn * r. 


IF 0131) 15 


nd Ts IPD. brought by Sir William Coir ag 
i e 
1 Dany, 8. p. 


I ous 


— 
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cujuſdam cataractæ fregit attollit & ſubſtraxit per quod Aqua Vincent aud Furzy, 
ab eadem cataracta decurren' piſcariam & ſtagnum ipſius Wil- vary 1 
lielmi ibidem in danto inundadit qu 'Cixfum aquz illius 1 Sid: 244, 243. 
& inundationem prædict non ſolum piſces in piſcaria & ſtagno 5 
pradia” exiften', videl't, (ſg many Trouts, &c.) ad Valen- K 
tiam, — verum 3 idem er & — . = — 366. 
ſui a pikcium in eiſdem piſcaria & ſtagno exiſten im-? 4d. 328. 
pedit & obſtruct ſuerunt, &c. | 0 
Upon Not guilty pleaded the Plaintiff han a Uervit, 
and it was moved in Arreſt of Judgment, that this ſaſt Part 
of the Declaration was in Treſpaſs upon the Caſe, and the 
firſt Part was a meer Treſpaſs, which could not be joinen 
in one Ackion, becauſe it was incompatible. | 

But after ſeveral Debates the Plaintiff had his Judg- 
ment; fo2 per Curiam, this laſt Matter was in its Nature 
a Treſpaſs as well as the Firſt. oft erg, 


Morris werſus Golder. an 2 od] 


N Replevin, &c. The: Defendant avowed 
& c. fo; fo much Rent due in Boney, and 
many Hens; and after Iſſue joinen, and a 
Avowant, it wag mover th: Arreſt of Judgment, 
upon the Face of this Avowry it appeared, that 
were not due at the Time: of 
here the Damages and Coſts were : 
maten * A ab. % e geg. 7 C 56 


But the Plaintiff offered ts releaſe the Damages, any Sk. 50. 
ne . 100 the fra. . 
nt in Money; which was oppoſed, mileſs a Moor 281. 
would likewife releafe the Coſts. : 71977 Cro. Car. 473- 
Ts which it was anſwered, that there was no 
ame of Ps EE our 
, and a Topy of t eco? pꝛoduced, where ton, Trin. 28 Car. 2. 
like Caſe, the Rent which was not due, — . 
mages, were releafed, and the Abowant hau Jabgment 
ko the Reſidue, and alſo foz all the Cons. | 
And the Court was of that Dpinton in the "pytricipal 
Cale; whevefoze the Avowant entered a Remittirur of afl 
the pens and the Damages, and took Judgment for the 
Rent in Money. . "» "LAT 1 


* 
—0 * - — 


'Brewſter 
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| Bromfter verſus Kidgell. 
8.0. © Ph pct ea in age rin the Exe vs 


55.8.8 
— 8 4 8 That Robert Langford 5 Nov. 1649. in Conſideration 
Omar da : of 8001. by him received of Ellen Brewſter, Widow, did 
Annuity ſhall be paid by his Deed grant to her and her Veirs a Rent-Charge 
2 mo 40 l. per ann. to be iſſuing out of his Panoz of Parte, 
De — \ith-s Clanle 'of Det, and a Covenant fo; 
ſhall be farther Allurance. 
That upon . this Deed theſe Moꝛds were in 
® Sor Giles v. _ Hoop: (vizey © Memorandum, It is the true Intent and Meaning o. 
SE 3. theſe Preſents, that the ſaid Ellen B2ewſter,” her Heirs and 
42 E. 3. f. Aſſigns ſhall for ever hereafter be paid the ſaid Rent · Charge 
4 Co. 80, 81. without any Deduction or Abatement of Tax, Charge or 
8 221, Payment out of, for or concerning the ſaid Rent, or the ſaid 
1 Jones 245. Manor or Lands therewith, which Indorſement was 
PI des, figned, Robert Langford. 
Hardr. 87. . That afterwards 8 July 1652. the ſaſd Robert Lan 
Comb. 21 1, 485; by another Indenture inrofled in Chancery did 
gtant and confirm the ſaid Rent unto the (ad Ellen Brew- 
ſter and her Þeirs, and thereby did covenant with her, that 
_ the ſald Rent ak 40 l. per Ann. freed of all Taxes, 
be foz ever after duly palb at the Times and Plares of 
. - Payment thereof,'\:. ©: 
Ps "hen the INE. Jury concluded ſpectally, that if the Court 
- Gould pinion, that it was not lawful for the Ter- 
ttenant to abate, N and retain in his Hands (in reſpet 
to the Tax papable to the Ring, &c. by Virtue of the Acts 
of Parliament by which 4 5. per Pound were given) for the 
_ - Arrears of the ſaid Rent for two Years and an Half ended on 
the 2oth. of; Bay before, then they found for the Plaintif, 
_ otherwiſe; for the Defendant. 
The-Queſtion was, Whether the Parliamentary Taxes 
out to be dedufed out of this Rent-Charge pro tanto, 02 
that the Rent wag. payable free of all Taxes, as well Pat 
liamentary as other Caxes. 
Et per Curiam, (after ſeveral Arguments) this Rent 
was papable free of all Taxes, and that no Dedufion 
could | be made by the Tertenant foz * er 
Taxes of 4s. per Pound. 


TJ - ' It 
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It was pzeſumed, that the Jndozlement of the Memo- 
randum on the firſt Deed, concerning the Payment of the 
Rent-charge, without Dedaition ko? Tares, was made 
and * 8 _ any 2 and ſo was 

arcel thereof, and the rather, becauſe Matter was 
Eirſuey by the Covenant fn the Keb ery. 


Et per Holt Chief 
the Court, The ſpeci 


u 
{Rector of the Judgment, and worth 


governed this Cafe, was grounden upon the Circumſtance 


of Time, when this Gzant was made, which was Anno 
1649, fo2 at that Time thoſe Parliamentary Taxes now in 


Uſe were firff invented, and one of them was at that 


Time in Being. 


But if this G2zant had deen in the Pear 1640, which 


then he ould 


was befoze theſe Sozt of Taxes began, 
and like- 


have been of onother Opinion, ko: at that Ti 
wiſe ſometime befoze, the Tarationg were by 
ſdies, Tenths, and Fiſteenths, and it would de hard co er: 
tend the Mod Taxes to ſuch Impoſitions which were not 
in Ale at the Time of the ©zant; and f a Tar had deen 
given by the Parlſament fÞ2 rebufſding St. Paul's Church, 
that would have been out of this Codenant. 

But now theſe rr habe a Sozt of Ex- 
iſtence at all Times, berauſe the conffant Revenues of the 
Crown have been found not to be ſifficfent fo2 the Emer- 
gencies of the Goveraient, and thereroze theſe Cares 
came in from Time to Time as a Supply ; and the King 
may grant by Patent, that a Wan ſhall be at 
a future Tax to be given by Parliament, therefoze ſuch 
Cares do in ſome Mealute eri, otherwife ſuch a Gant 
"Eh C8610 1 tonmpfebends Rates ko; the Chirch 

e WHO axes 
and Poo2, and thoſe Rates iſmpoſey by Commifoners 


8. 
That tho' the A#, which gives 4 . in hath 
a Claniſe, that the Tettenant Wall ou it out of the 
Rent charged thereon, net that doth not repeal the Cove⸗ 
nant to pay it without Deduiton, fot he doth not offetid 
the Statute ff he voth not vedu#; but he breaks his Co- 
w woken), veviee,, wherefoze his Covenant onght 
0 . 29-4 

Pozeover, the Wozds of this Covenant, (viz.) To 
the Rent charge without any Deduttion fo: Taxes, ca 
have no other Reſpet but to Parliamentary To fo? the 
ertenan 


ſtice, who delivered the Opinion of 


459 


me 
e of Sub- = In. 56, 77. 


arquitted” of 1g H. 4. 62. 
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Tertenant bath no Power to debut in ang other Caſe 

whatſoever, and therefoze if the Covenant did not extend 


C4 


». 


the King werſus Biſhop of Chelter. 
% FF 7RIT of rot upon a Judgment/in, O. B. in a Qu- 
<tr re Impedit, and after ſeveral Arguments it was 
0 48. C. TY 28 vary 1 upon the Plead. 
An Eſquire may take ing, AS it appeared on odd. 
by 5 _ The Title . againſt the King was by Girtue of Letters 
by the Name Patent made by Car. 1. by which the Advowſon, die. was 
oye ame of { Dig: FranteD Willielmo Theackſtone tunc Armigero & poſtea Mi- 
Ao liti; and upon Oyer ol the Letters Patent they were re- 
cited in hæc verba, by which it appeared, that the O2ant 
was mane to Wilm Theschſtone, Knight; and the Due- 
don was, Cübetber this. could.. be intended the ſame 


erſon. ys | 
52 er Holt Chief Juſtice, It could not be intended the 
came Perfon, becauſe Knigbt is a Name of Dignity, but 


2 Inſt. $83,594,666 Armiger 91 Eſquire, a Name of W ip; and if he is af- 
65. „ „  terwards made. a Kulght, the, Name of Eſquire 1s thereby 


19 H. C. . HFxtinguiſhed; and therefoze a Sant man by the Ring 
6 Oo. 27. to William Theackſtone, Knight, when there was no ſuch 
Liz. ep. 1- Han @ Knight, Wag a void Grant, and William Theact- 

. Eſq; cou nat take thereby, becaule 9 F is 


4 Knight, but in Truth is 
not. ſo, hing by May of G2ant, by the 


Name of Knight; fo2 ſuch Gant is void, it being a Thing 


in Reputation, without an colourable Gꝛound fo? it; but 
© Sieht to 8 Duke's cldeſ b of a Marqueb, 
oz to the eldeſt Won ok a 

(& fic de ſimilibus) would 

Curteſy of England 


Lid. Rep. 121. -. Juſtice Rokeby 
1 Bulft, 21. that W. T. . migbt take by a Gzant made unto bim 


by the Name of W. T. Knight, & lic vice verla ſi conſtat de 
perſona ut res magis valeat, & W. 
| 25 n BY 109 ec 12000 ©! Gage 
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But by the Opinion ot the other tee Junges the 
Judgment was affirmed ; and thereupon a Mrit ot Erro 
was bꝛought in Parliament, where this Judgment was 
reverſed ; koz in truth it was oniy a Piſtake" of the 
Pleader, the ſaid William Theackſtone being* a Knight at 
the Time of th&Gzant maps. 16 4 2) nt 977 


Brirton, verſus Cole. . Intratur Trin. 7 Will 4 
B. R. Rot. 181. and Jud ment given 8. F { 
Anno 9 Will. 3. Flillary- erm.” | | 2 


N Trae to Taking his Cattle, &c. 

The Dekendant juſtified. by Uirtue of a Writ of Le- Sa. 395. 408 8. C. 
vari facias iſſuen gut of the Court of Exchequer, direfted as 7 _e 
to the Sheriff of Somerſctſhire, wherein it was recited, that Cab 4.469. l C. 
one Francis Crilwick had been outlawed at the Suft ak the 3 Dor. 305. p. 1. 
now Defendant-Cole ; and that upon a ſpecfal Capias Utle- TheCuttie of Stan- 
zatum an Jnquilition had been taken and xeturned into the #7 ane and cr. 
Court of Common Pleas, whereby it was found; that tended upon an Our- 
the ſaid Francis Criſwick, at the Time of the Dutlawzy hn 5 
was leiled in Fee of ſuch Lands, Sc. to the yearly Ualue , br de ring. 
of, &c. beyond Repziſes; and that this Jnquiſition had been Dod. and Stud. 1. c. 
created and tranlmitted into the Court of Exchequer ; 57 , 
wherefoze this Uirit commanded the - Sheriff to levy the sal. 48. 
Iſſues and P2ofits of theſe Lands from ſuch a Time to 
ſuch a Time, accozding to the Rate and Ualue afozeſaid, 
and to anſwer it in the Court of Exchequer, &c. 

That the Defendant Cole requeſted the Sheriff to exe. 
cute the ſaſd Writ, and thereupon he made his Warrant 
to the other Defendants (hls Officers) by Uirtue of which 
they entered on the Lands, and there found the Plaintiff's 
Cattle Levant and Couchant, per quod they took his Cat. 
tle fo2 the Iſſues and Posts of the Land extended, ac- ⸗ 
coding to the Command of the CUrit, &c. | 

To this the Plaintiff demurred, and the Point in Lam 

ln this Caſe was, Whether the Cattle of a Stranger, which 
were levant and couchant on Lands extended on an Out- 
lawry, may be taken fo2 the King upon a Levari facias, ag 
the Iſſues and Profits of the Lands. 
And after ſeveral Arguments, it was reſolved per Cu- 
riam, that ſuch Cattle might be taken lawfully, becauſe 
the Defendant averred, that they were levant - and 
| LII ROY couchant 


_ 
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couchant un the Lands extende / which" Adetment is very 

neceilary in this Caſe. 201 fri NING ep TNT 

And fiolt Chief Juſtice, who gabe the Rule, gave alto 

theſe Neaſons oz the Judgment. 

r.) Firſt, Betauſe the Cattle are pꝛopetiy the Jſſiies of 

the Lands, tho they are not the Catelt or che Owner ol 

the Lands, fo2 otherwiſe there might be no Ifſues at all; 

and the King cannot intermeÞdle with the Soll, becauſe 
ndthing but the Iſſues thereof* are toxtelted upon an Out- 

lawry ; and the Cattle of the Perſon outlamen cannot be 

the Jfſues of his Lands, fox. thoſe. are fozfeited ta the 

2 Inſt. 453 King befoze; and if after the Dutlawzy he purchaſeth any 
* moxe, the ae of en ee the 
ing. AH 2 N 

. Hebe Land is Debtoz to the King, therefoze he may 
a 3 lep what ſhall de kound levant and cobchant there: And 
27 Hl. % it ide Peron outlawed ould, akter the Jnquiſitſon, 
431 mute a Feoffment of his Lands, the Cattle of the Feoffee 


2 Roll. Abe. 155, it if Tenant oz Life is outlawed and os may be 


159. a Queſtion, Whether the Jffues arrear can be extended 
10 on the'Reverſioner. | ; 

Hardres 101. Tf the Owner of the Soil is outlawed, the Cattle of 

Raym. 17. a Commoner cannot be taken as Iſſues; but (f they ſhould 


E. 5.5 76, be taken, he mu plead his Title in the Exchequer, un. 
[eſs his Right of Common is found by Inquiſition on the 


Outlawyy. ; 

Mich. 22 Car. . i fit is likewiſe if the Perſon outlawed do alien his 
Riſdon o. Rainer. Lands befoJe any Inquiſition taken foz the King, which he 
may lawfully do, pet the Alienee muft plead off the Er: 

tent in the Exchequer, by ſhewing his Title pꝛecedent. 
I Cattle eſcape Into Lands charged with a Rent-chargc, 
they may be viſfrained fo2 the Rent, becauſe the Land is 
* 18 Car. 2. Hodlon the Debto? ; and a Caſe was now cited, where the very 
v. Tobiccle. fame Point was adjudged in the Exchequer in the Lozd 
Chief Baron Hale's Time, and tis great Reaſon it ſhould 
be fo, fo2 otherwiſe the Perſon outlawed may take in other 
Ben's Cattle to #giſt, and fo defeat the Outlawzp, ar — 

7 | ; 


*** _ * 
8 
* 


— ͥ — —— ttc — — 
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this Caſe, the Plalntick might claim under the Peron 
outlawed, ko: any Thing appearing to the contrary; 
wherefoze the Plea was held good in Subſtance. 

But then there were tes Exceptions taken to the 


Foꝛm of it. 
(1.) Firſt, That tis not a that the Writ was 8d. 29. 
ocatur, fox Hall 


delivered to the Sheriffg fd non al 
be preſumed Uytil\it g 
(2.) This being an Out] 


Command of 
— 
tle, 


Te Er 


Judgment was given againft the De r 
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aur Hl 9 Will. 
E Nene 


8 Fe ut. 10 


Hath 
= 5 17055 
| 1 . 255 enn mains 


annorum com- 
o, &c. and being ſo 


— 2 a Joie and to Richard Carter, fo; 


* 


3 
they verfved a Title to John Tregeagle 
Reverſion of this Term of 500 Pears, as Executo? 
the Legatee of his Grandfather, and made Conuſance 
52 L Rent Arrear for. three Years, and one Quarter of 


D upon a 
W110 *» ** 


—_— 


nm 
Term Faſch. 10 WI B R. EY 


Jants, who derfved only a particular Eftate fox Bears to 

him in whoſe Right they made Conuſance, ought to ſhew 
how that Eſtate. commenced, bp. ſetting fazth ſpecially who 
had the general Eſtate in the Land, and who made this 
e 

8 appears, q Purt 

ler, night baus an G Neben uber 8 the Title of 
the Leſſoz, 02 of _ r Perſon under whom he might 


dads — N N i „ 
in ins Bars where Joey, thy Det rent oo ee! . 1 
: out a * 2 
ſo-as t0 judity-the Cabins an another Pan's M 
Et per Curiam — Ber 
the Commen 


n; fon int ole 1 
the — * 


an Executoz fo2 Rent grown due 
Teftatoz, who had only | 
tis ſufficient to declare, th being 
for a certain Term e 


the Defendant, 8. ber auf this is unde upon a Pri. 
men of yg 


mas 4 7 * * . of a. 


tra verſe, fg 
ae 9915 wy 


yep LL was given wo, 
pon which a Crit $f 


ment anno 2 Anne, A 
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Far. 12, 177 1 vi 
2 Saund. 13 

2 Lev. 119. 
Cro. Jac. 500. 
Salk 25. 


Int of ll Ag 


1 Salk. 2 
Comb. 4 
12 25 85 pes 
1 afſumpfit 
will not lie againſt 
the Father, at whoſe 


r for the Plalntt and intire Dewag 


Rol. Abr 
— Avat 1 
8 

2 . 005 
cord”, | 


"rg the 


. e nai wk arreſted. 


—— 
Plaintif, to —— was 
Adminiſtration was 


Prince's ſt by Reaſon of his Binoztty, as in the pzincipal Caſe, and 


63 YTCG 9 707 15 n 75. | Ann f, K. 1 13017 10 4, 1 4 


14}; We 100149 ASL, 306 (is 436 101 Nodes 1} . 
14 Tt Cf! Juteher Verſus”, Andrews. NS; Jr: 
ot 11 hy 1 len. ö a 
E the Cute on feveral Pzomiſes; one 108 am 

fo much Boney lent by the Plalneltr Unto R. A. the 
Defrnvant's Son, at the Inſtance ary” es ol the 


Detendant. ; 
Upon Non aſſumpſit pleaded, there ds; 4 fon der. 
es; and now it was 


Judgment, that a general Indebitatus 


. in Arref 


1 153 be pe IT not lie agafnſt the Dekendant upon this 
en 


of Boney unto his Son, kor in refpet to the De- 
Sa collateral Promiſe, upon which the Plaintitf 
oußht to have veclared ſpecially, decauſe upon che K ending 
c TY Law cannot rate a Pꝛomiſe dy the Father, 
n 


85 75 


W ot Oimr Juſtices 7 it | had den 4 Wn Trdebjeau 
for ſo-mbch"M id by the' Plaintiff at the Requeſt of 
the Defendant unt Mf it might have been good, fo; 
it would-be” 2 Debt, and not his Son's; but 
en the Money ig * tothe Son boy nog 


12 hed er 


1 % 
"Y uy Na ai 
1 
4 7 og. 1 


ry T7 nnn . 1 ain 


tiff" eier as Adwitiiftrargr' durante mi- 
47 S. and after ſome Pleadings there was 
; and now an Excep- 


a — that T. S. was it under Age 'of ſeventeen 
ears; - 

Sed per Holt Chief ics, There is a Difference where 
= Adminiſtration is ev to one as Guardian to an Infant, 
who path a Night to adminiſter, but is {incapable to take 


where an Adminifration is granted during the Minority of 
an Infant Executor; fo2 in the laſt Caſe the Adminiſtration 


* determines as ſoon as the Executo2 attains. the "gr 
- | 


Tem Faid xo Wi RN 4 


of ſeventeen Pears ; but in the othet Caſe. it continues tili 
the Infant attains bis full Age, (via.) twenty-one Pears, 

and that the Law is ſo mamiſed amongſt the Civilians, 
"Ep 


had Judgment. 


* * ö Sa an ” 
» Wai AMEMA who TuA4 cl] 
Burr verſus Atwood. - 


Uvgment in the Court at Maidſtone in Kent, and upon 
a Scire facias againſt_ the. Bail, Execution was award. 7 

ed againſt them; and.@-Writ of Exroz was bought and 4 ie 
proſecuted by Burr, ho was one of. the Ball foz the De- e e. 
fendant in the oziginal Aon; and the Writ-was Tam de te d Wet. 
in * judieii quam in adjudicatione Executionis againſt Salk. 603. 

And now it was moved to quad this Writ becauſe 2d. 35 161. 
the Bail is not intitled by Law to..a-Writ ot Erro up⸗ | 
on the Judgment, againſt the Pzincipal in the oziginal 
Action; to which the Court. agreed. . ee 
And they quaſhed the Ait ot Erro2 Quoad all that re- 
lated to the Judgment in the original Action, and na moe; 
it was ruled to and. good. Quoad the Jus 


and the | | 
ment 5 the Bail upon the Sci. fa. and ˖ 
Plaintiff Burr pꝛaceeded therein. 


9 


Dobertine werfs, Chancellour. 

ASE, &c. to which the Defendant pleaded a fribo- 74.2 399. 5. c 
$ lous Plea in Abatement; and upon a Demurrer fa Fin Abe 
ob Plea there was Jupgment againſt him to an(WET mear ro » anſwer over, 

1 | 0 


Thereupon be pleaded Non Aſſumpſit, upon which they Z. and ttere 
were at'Jfſue, and the Plaintiff had a Uerdiit z* and upon Verdia and Judg 
a Motion in Arreſt of Judgment this Uerdit-was (ef a- l W im, 
ſide, becauſe in the Niſi prius Recozd-there was no Entry — 1 
made of the Plea in Abatement, and the Proceedings of e ria, there 
thereon, but only ot the Plena Non Aſſumpſit, aud all-the 33. 2. Pie 
reſt omitted; and the Reaſon given was, becauſe there Was Abaccmeu. = 
no Plea-Roll to warrant: the Niſi prius Roll; fo upon | 
the Plea-Roll (which was in Court) between theſe Parties, 
it appeared, that ſuch Pzoceedings and Judgment had my 


-" — —„—3 


<= "Hon @ Pew in Abatement before the Plea-of Non Aflump- 
.* i, bat the Niſi prius Roll mentioned no ſuch Thing, there. 
© fore it conly not de tunen to de fn the ſame Cauſe. 

DA 


The King verſus Maurice, Mayor of Lincoln. 
; Mot. 399, MI: to the Mayor of Lincoln, to Is 


Aude to 1 reedom of that City, he having ſerved an 
__— cats with «Citizen, 


Jo | this Mandamus was, that the Freedom 
| Return of 

—— by the Quaker was a Place of Profit, fo thereby 

he would have a Right to vote in chuling Members for 

Mug N alſo a Right to have Common of Paſture 

# (vix.) That ws Loo nd this was ſitended to bring the Caſe within the 

Ok met @ in the laid Att of Pariſament, lo as the Aus. 

2 + keve a» Of ker ſhould be obliged to take the-Daths accozding to the 

4 « Place of Proſe fem of the Church of England, oz otherwiſe be excluded 
in the Gevernment« fam his Freedom... 2 

Sed per Curiam, This is not a Place of Profit within 

tze Meaning of the Exception; fo the Quaker was after- 

warvs admitted to his Freedom. | 


5 The Lady Caverly werſus Sir John Leving. 
| Tun demiteb a Houſe to the Defendant, f. 
tuate in the City of Cheſter, and the Defendant co. 
venanted to repair, &c. a Covenant being 


22 for not Repairing, it was laid in the County of 
Cheſter at | and the Viſne at Tarvin; and upon 


joined, the Cauſe was tried in the County, and the Plain. 
tiff 


Fe 4 hav -a Uerditt; and now it was moved in Arreſt of 
a , 228, Judgment, fox that this Iſſue was local, and therefore if 
. ourht to have been tried in the County of the City 

, 358 Cheſter, 


* | Sed 
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Sed per Curiam, This is cured by the laſt Statute of 2 
E 


Wangford and Brandon Pariſhes in Suffolk, 
moved in this Term, but not determined till 
Michaelmas. Term following. 


HE Cafe, if. An Order was made by two Juſtices, V=--ncofremoring 
- which was confirmed by the Seflons upon an Ap a d. Gets, 
peal: And it was diretten to the Conſtables of, &c. but not e. without naming 
to the Church-wardens or Overſeers of the Poor. — pom ge 

The Body of this Ozder was to remove thꝛee Men (na- good if execuced by 
ming them) with their Families, from the Pariſh of Bran- 1 a 
don to the Pariſh of Wangford; and the Erceptions to . 
this Oꝛder were as follow: | Comb. 478, 479. 

- C (1.) That the Direfton of this Ozder was ill, be- 
cauſe it was to the Conſtables alone, who are not pꝛoper 
Officers fo2 this Purpoſe. For) 

Sed per Curiam, Since the Conſtables have exetuted the 
Omer, tis well enough, tho' in Stritneſs they are not 
bound to obey it, tho" direfted to them; fo2 if a Juſtice vi- 
res a Warrant to any Perſon by Name, who is no Offi 
cer, the Perſon is not bound to ng. it; but if he doth, 
and tis a Matter within the pꝛoper {Hfon of a Ju; 
ſtice of Peace, the Warrant will bear him out, and he may 
juſtify under it. K 

(2.) This Ower is. vold fo2 the _ Incertaſnty of the 
Meaning and Extent of the Cow Family, fog Servants 
and Lodgers may be compꝛehended under that Mod, whoſe 
Settlements are diſtin from the Settlement of the Ba- 
ſter of the Famfly, and are not to follow him as a Charge 
to the Place of his laſt Settiement. 

But the Court was unwilling to quaſh the Oder upon 
this Exception, until they were better inkozmed of the 
Truth of the Fact; whereupon it was agreed on both 
Sides to produce Affidavits thereof, which was done, and 
the Fact was thus: | | | 

Three poor Men of Wangford came into the Pariſh 
of Brandon, and there married with thzee pooz Widows of 
that Pariſh, who received Relief, &c. and. each of the ſald 
Widows had Childzen by _ kommer Þusbands, 1 — 

mm | 
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— — — — 
them (the-Childzen) being under the Age-of-ſeven-Years, 
and others above that age; and this Dzder was not on 
to remove the thꝛee Men and their Mtves, but alla their 
Children, to the Pariſh of Wangford, as their faſt Place 
of Settlement. : A r 

Nurſe children maſt / Et per Holt Chief Juſtice, Che Children ate not te. 

len e. mobeable into the-Pariſh-of Wangtord, kd charge that Pa- 
riſh by ſettling them there; dut as to the Nurſe-children 
under the Age of ſeven Vears, they might be ſent thither 

miuith their Mothers fo: Nurture, but fill the Pariſh ot 
Brandon mult releive them there, and not the Parich o 

_ ©" Wangford; and as to the other Chüldzen above the 
bol ſeven Yeats, they ought not ta be removed at all, be. 
ing ſettled Inhabitants in the Pariſh. of Brandon, and the 

. Removal of their Mothers ſhall hade no Influence on the 

| Settlement of their Chipꝛen. | 
Therefoze unce the Juſtices had made an ill Uſe of this 
general Wozd Family; per Curiam, the Der was quathed. 


Comb. 478, 479 The King verſus Dean and Chapter of Norwich. 
Mandamus to the Andamus ta the Dean and Chapter of Norwich, who 
Juſtices wo. fgn were Jufffces of the Peace within the Pzecint of 
Sid. 337. the Cloſe of the Catpedzal Church. of Norwich; and the 
Dalton c. 73- fo. Writ függeſten, that the Overſeers of the Poor within that 
149: Precin, had made a Rate faz the Relief of the Poo2 there, 
and-that the Defenvants refufed'to ſign it and allow it; 
fo they were commanded by the Writ to ſign, allow, and 
confirm.that Rate, oz ſhew Cave to the contrary, | 
The Dean and Chapter return, that the Rate made by 
the. Overſeers was partial, and they ſhewed ſeberal Jnſtances 
of Partiality, as that A. rented a Houle there at 10 l. per 
Annum, and B. rented another Houſe there at the ſame 


* 43 Eu. and confirm the Rate; whereas the Statute requires on- 


, 


— OOO OO _ K * 


— — 
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Nota; The Diſpute 8 the Churchmen Sid. 377. 
ES OE ES IE 
than an Owinary Traveſmnan, 


— 


DE 
Term. Sanct. Trin. 
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Iveſon verſus Moor & al. 
Cas &c. wherein the Plaintiff declared,. 


was poſſeſſed of a Colliery and Mine 
_ Cori of rms wot by Iyin 


a 
I 


Whiteki 1 Y Kr, prope adjacen tg ye Þighway 
irk in. Yorkſhire, acen 
leading from ſuch a Gill, an and from thence in. by 


E 
883 


thzo' another Uill, & fic retrorſum, though which 
Plaintiff upon all Occaſions uſed to ca 


a great K. 2. 
Quantity of "Coals, (iz) fa many Þundzsv Loads which . '* 
lay in his Cloſe ready fo: Sale; and that the Defendant 9 0 13 
malicioufly deſigning to depzlve the i 


and Benefit of his Coal- Mine, and to 

to the Coal-Bine of the Defendant Moor, which 1 

in the ſame Parich, they had (on ſuch a Day) 

Loads of great Stones, and the Root of a great Trex, 

and upon the ſat Highway, in ſuch a Part thereof, per 

quod the Cay in that Place was fv ttopt'up 2. 
m m 2 


A, 


rarer © 
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Adden, fo the Reaſons ben, 
n; 


13 


: 
. 
©. 


tze Infury and Damage daue tu the Plaſntiff ſhould ve d 


11 
. 


cd, that the Carts. aud Cartiages of the Plaintiff coutd 


not paſs to carry. his.Coals. abzoad, 8&c., | 
50 e Ponente was laſd with a Continuance fo? a 

th, per quod the Plalntiff loſt the Benent of his 
Coal- Bine to: all that Time, Kc. 

Upon Not guilty pleaded, the Plaintiff had a Gerdi, 
and gol, Damages; and now it was moved in Arreſt of 
Judgment, that this Aion (as it was lald) could not be 
maintained. 

(1.) Becauſe it appears by the Declaration, that this 
is a Publick Nuſance in an Highway, fo? which an Ac. 
tion on the Caſe is not maintaſnable, but it ought to 
be puniſhed by Jndiment, oꝛ may be removed at Plea- 


&c. 8 1 
(+); Idmitting an Ation will lie where a Pan hath any 
particular Injury o: Damage by a Thing which is a 
common Nuſance, as by falling into a Pit made croſs a 
Highway; pet in this Caſe there are not Averments ſuſſ 
cient to bzing it under that Rule, foz tis not averred that 
the Plaintiff lot any particular Cuſtomer by Name, but 
only in general, that he loſt the Pzofits of his Coal-Bine, 
which is not ſufficient. | 7 
Lie an Acton of the Caſe for Words, which are 
actionable meerly becauſe of Loſs of Trade, o the Loſs of 
Marriage; tht Pialntitt muſt allevge the Names of the Cu- 
ſtomers, and of the Sultoz, otherwiſe it hath been always 


— held that the Declaration is ill. 
36, 63. Velen 3. 


- 


- | Whjeover, to maintain this 


Alon tis neceſſary, thi 


ret and öl and no anſeanentta' _ONIP ; Any pere- 
foe it mutt be fo2 ſome Putt g. Loſs which the Plaintiff 
hath receivec maine that_(day, and not_fo2 anz. ron 
e ſequent Lein Wied ton ff ben uld, 
de 


hief Juſtice Holt and Rokesby were againſt the 
but Juſtice Turton and 
Gould were fo2 the Akio Juſtice Turton who tried 
the Tune, repozted that the Way was ſtopped malicioully 
by the Defendant, and on Purpole to injure the Plaintiff; 
- therefoze the Anion as laid is maintainable, and that it 
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2 43. 
That the Giſt of: this Action was the dn 
Flaintiff loſt the P2ofits of his Colliery, becauſe Carriages * Bll Abr. 8g. 


could not paſs. that Way; foz- which the Caſes. in the G ) * 7: 
* Yargin were cited, and they beid that in the paincſpai« Se 8s 
Caſe the Certalnty of the ſpecial + Damages need not be s. 
ſet kozth; and that per quod he loſt his Buyers, 18 T. June 156. 
oh e as 
never ſnferted. eat mmm n ap: 53 
But the Chief Juſtice and Rokesby were of a contrary 
Opinton, & per Holt Chief Juſtice, if it had been laid that 
the Coals which the Plaintiff had ready fo2z Sale, were 
ſpoiled o2 damnified, oz loff, becauſe he could not carry 
them off, in ſuch Caſe the Attion- had been maintain. 
The Court being divided, the cale was adjourned befoze 


' Pullen werſus Birkbeak, | | 

T1115 was.o Potion to quaſh an Inquiſition taken up- . 66 Les 34 pn OL. 
on an Elegit, quoad the Extent, of the Land only, Upon as Tal. the 
Sheriffdelivered moro 


* 


ko that it g —— 
on, that the Sheriff had velivered Poſſeſſion of moze chan? B 8 299 
a * Moiety. 1 Inſt. 290. 


1 8 Cro. 693. 
Townſend Judgments 129 Tit. Elegit. 1 Vent. 259. 105 91, 29 —— 


Et per Holt Chief Juſtice, Jf an Elegit the She: Hur. 16 
riff deilvereth « Pole of an Houle” withoue Notes and | es- 
Bounds, ſuch Return is ill, and walt de quaſhed fo2 In- 1 84. 239. 

1 Coe not 5 &* 858. 


certainty; but the | s 
5 rte * N 


Arlt of Erro0z 02 Naa que O jac. 12. 


. . * . = 4 —é — 


— 


Theobald werſus Long. 

1 Defendant in this Adlon 
another Action depending in 
Acklon now bꝛought; 
craved Oyer of the Reto of the Amon thus pienden, and 
moved foz a Rule of Court, that unleſs the-Defendant 


uy » 
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Salk. 566. — gave Oyer of it the next Day, that Judgment final might 
1717710 ͤ ar he nar 

$17. 7 per Holt Chie i a KRecod of the ſame 

** van Court is pleaded in Abatement, and the Plaintiff —4.— 

 ... Oyer of that Recozd, and tis not given him in convenient 

* aol] ime, thePlea ought not to be received, but the Plain. 
ttt may ſign his Judgment; and the Rule was, that un- 

leis the Defendant gave Oyer of the Recozd the next Day, 

Judgment ſhould be foz the Plaintiff, 3 


bY Roſwell verſus Prior. 


i an Axion on the Cate, the Plaintiff declared, 

8. 8 2 n ſuch a Day, and from thence to the Time of 25055 
png en Vill, he han been poſſefſed of ſuch a Houſe in ſuch a 

| 1 Davy: 202. p. 40. Parilh in the County of Middleſex, in which Þouſe during 
Caſe for 


Lights Time the Light de jure debet to come into his ſaid Þouſe 


fopping his the ſa(d Time there were ſuch Clindows, and foz all that 
1 Ven 455" 239, from hole Windows, & inferri conſuevit, and that the 


274- Dekendant had built a new Þouſe ſo near the Plaintiff's 
: Mod: e, 10%, Ponte, that thereby his intiff's d 
TI F 


n Fit rene N 
Hutt. 136. | 131. 1 3 ; 4404s — . f L . 


Bro. Horſ. de fn pon Not guſity pleaded, the Plaintif bad a Qerdit, 
Fee, Ae Bit plz, aud hot it was moved in Arreſt of Judgment, and in- 
cio 6744  HMiffed that this Caſe differs from all the Caſes of the like 
Owen 109, Nature, which had been adjudged good only upon the and 
3 Nell Rep, 13, debet, d in the Caſes fo? Ar a Watercourſe, for ſtop- 
393- 9 ping up Ways, fog hindering a Commoner to enjoy his 
55 85 $75. Foz in all theſe Caſes ſome tortious Act wos charged 
2 on the Defendants, but in this Caſe there can be no Tort, 
3 Van 22 becauſe "tis lawful fox the Defendant to build a Houſe on 
Raym. $7. bis own Land; and therefore''it was neceſſary that the 
Sid Plaintiff ſhould ſet forth in his Declaration, that his Houſe 


I 
309-335: was an ancient" Houſe, and that Time our of Mind, the 
4.<»: 148... Light came from” his' Windows, otherwiſe” he is not inti 
Tal. , 4 fled de chin Ado. is eee I 
Cro. Gur. 153. To Whith it was anſwered,” That where an Action is 
3 Bulſt. 197. brought? againſt the Defendant! as a Wrong Doer, and no- 
- 43. . thing elſe appears upon the Face of the Declaration, there 
the Wozds de jure debet are ſufficient to maintain his 
Acklon. 1 
I | t 


- 
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Et per Curiam, This is godd after a Uerdick, becauſe of Ona 
the Wozds Inferri conſuevit,- fo2 that impftes a Preſcrip- 
tion, and muſk have been p2oved at the Trial ; but it would 
have been otherwiſe upon a Demurrer to the Declaratfon. 


Shaw Gaſaren 29914 vr e 
Wo Juffices' of the Peace fo? the County of Eſlex : gan. 482. 8. C. 

adjudged Shaw to be the reputed Father of a Ba- Order of — 
ſtard⸗Chiln, and dy their Oper he was charged to maintain w. nf dan ch. 
it, from which Ozder he appealed to the next Quarter - Sef. nen Quar- 
kons,” after Motice, where,” upon Debate, the Order of the $f, when ic 
two Juſtices was vacated. — 

Ind now it was moved to quaſh che Ower of Seffions, 
foz that it recited the Over of the two Juſiſces, and 
Shaw's Appeal to the nett General Quartcr-Seffions, &e. 
whereas the * Statute which gives the Appeal direfts, that « . b. cp. , 
might be a General Seſſions held fo: the Coney 'of A Ig 476, 
Eſſex between the Time of Notice of this Petr AND Comb. 418, 448. 
the General Quarter-Sefions when this ©der was made; 
and if ſo, then this Appeal was irregular, and the Court 
of Quarter-Seflions has uo Jurisvition; for which Rea- 
ſon the Seſſions Diver was quached. 10 


Johnſon et Long.  Incearur - Tin 10 


* an Adlon on the Caſe foz a Naſance, the Plainefff de. en 1 8. C: 
clared, that on 21 April Anno 8 Will. 3. and ever 2  » e 
ſince, he was poſſeſſed of an ancient Work-houſe, wherein d in Bar another 
Time out of Bind there had been a Window, and that — 957 va 
the Defendant foz all that Time was poſſeſſed of a Piece es 73. 
of Land adjoining; and on the ſame 21 April quandam 2 Leon. 129. 
parietem ſuper prædict. parcellam terrz ipſius (the Defen- 1. 57: 
dant) tam prope officinam prædict. de novo erexit & zdifi- Se Ef. 40: 
cavit ita 2 eandem erectionem ietis the afo2e- Cro. Jac. 74. 231. 
lad Window was darkned from the aſd 21 April to the * 105 
Erbibiting this Bill, per quod he loſt the Benefit of the 
Light fo all that Time. 

The Defendant pleaded in Bar, that in Eaſter-Term 
Anno 7 Will. 3. the Plaintſf impleaded the Defendant — 


mee 
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25 cauſe, of the different Times laid with Reſpet to the L 


© an Aon on the Caſt, i» 900, quidew plako the fuſs 


Plaintiff narrando verſus eum tunc dixit quod cum, &c. 
reciting all the Declaration in hæc verba, which appeared 
to be the very ſame with the Declaration in the Aion nom 
depending verbatim, only with this Difference concerning 
Time, fo? that in this aration the EreUton of the Nu. 
ance was laid to be 21 April Anno 8 Will. 3. and the 
Loſs of the Light from thence to the Exhibiting the Bill, 
but in the fozmer Declaration the Eret#fon was laid to be 
10 October Anno 7 Will. 3. ita quod per eandem erectio- 
nem parietis the CUindow was 'darkned, and he loſt his 
Light from thence ta the 2oth of April Anno 8 Will. 3. 


And the Defendant pleaded farther, Quod taliter ſuper- 


inde; proceſſum fuit quod poſtquam (the Defendant). placi- 
taſſet ad inde non culpabilis & per quandam Juratam pa- 
triæ culpabilis invent. fuit poſtea ſcilicet the Plaintiff had 
Judgment againſt the Defendant to recover 141. foz his 
Damages and Coſts, and concluded his Plea with an . 


_ verment, that the Wozk-houſe, the Mindow, and the E⸗ 
„„ eee ee 


Eo this Plea the Plaintif demurred, ſuppoſin 


be. 
ols 
of his Light, as well as to the Ereffon. of the Mall, the 
fozmer Recovery could be no Bar to this Aﬀton, becauſe 


this was Damages ſubſequent to the Time of the fir 


Alon. 


But it was adjudged-fo2 the Defendant, becauſe the 
Plaintiff: had not lald any Continuance of the Nuſance in 
his Declaration, and he ſhall-not recover twice fo2 one and 
the ſame Dffence, but fo2 the Continuance of the Nuſance 
he may have a new Action. | 


DE 


D E 7 iT 
Term. Sanct. Mich. 
Anno 10 Willielmi 3. B R. 


— # 2 A he. * 8 * * 
„ _— * * 1 A wil 4 ” 


Andamus to Sir Richard Raines, Judge of the Pre- 1 $alk. 299. S. C. 
rogative Court of Canterbury, commanding him Jn = gras 
to grant a Probate of the UN of Edith Pin- an Executor, becauſe 

fold,” Widow, to one Watts, whom the had inven: 

made Executo? thereof. | BE and 
The Return was, that Watts abſconded, and was be- ; Mod. ;76. 
come inſolvent ; and that he had refuſed to give Caution 1 2 
to pay the Legacies given by the Mill to ſome infant Re- don, 33. 
lations, which amounted to above 5001. fo2 which Reaſon : Lev. :53, 186. 
he had denied to grant the Pzobate to him. | 
And now Dr. Waller came into Court to maintain this 
Return, who-argued, that by the Civil and Eccleſlaffical 
Law, the Judge in Caſes of Non ſolyendo was bound to 
take Caution fo: the goed Adminiſtration of the Goods, 
and that what had been diſputable in the line Caſes was 
hether the Teftdtoz had any Notice of the Inſolvency of 
his Executor, and alſo upon whom the P2ook of that Mat- 
ter ſhould lie, (viz.) Either upon the Executoz oz thoſe 
who oppoſe him. 
Fo? if the Teftatoz had Notice of the Inſolvency, and 
yet made o2 continued him Executo?, in ſuch Caſe no 
Caution could be required of him, tho he was inſolvent, 
but where the Teftatoz had no Notice of the Inſolvency, 
on if it happened after the rr Death, in ſuch Caſe 
nn Caution 


— 8 * 
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Linwood, lib. 3. tit. "But the ather F / get no 
Sennen. Civilian to argue againſt their Jurisdiaton, however, per 


:-e koze the Judge, befoze whom the Will is to be pꝛoved, 


Bede az Legacies; oz it Adminidration end be granted 
upon ſuch 


— is always required befoze any Pꝛobate ſhall be 
an * 

®"And if the Executo2 ſhould refuſe to give Caution, ſuch 
a Refuſal amounts to a Renunciation of the Erecutoz. 
ſhip, and thereupon Letters of Adminiſtration cum Teſt. 
mento annexo ſhall be granted, as was the conftant Pac. 
tice with Reſpe#"to Quakers, who” were made Ere 
(berge the Statute made fo? their folemy Ifrination) and 
kefuley to take the uſual Dath given to Execators upon 
Pꝛobate; ſuch Refuſal was taken as a Renunciation of 


the Exrecutoxſhip. eats Loy 
againſt the 


Curiam, a peremptozy Mandamus was granted, becauſe 
fince the Teffatrix-had thought fit to appoint Watts to be 
her Executoz, without any pꝛevious Qualification, there. 


ought not to interpoſe and demand Caution of the Exetu 
toz, when the Teſtatrix required none. | 


And mo this Inconvenience would happen to ail 
Creditoꝛs and 14 (viz.) Whil& this Batter js in 
Controverſy, there will be neither Executor or Adminiftrator 
againſt whom an Acton may be bzought ta recover their 


Refuſal, and then the Adminiftratoz ſhould by 
— rw a good Plea, that there is a Will 


- an ion, it 
11 an Ere 


4 


Ne F 0 np 


** 
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Matthews werſus Erbo. 
5 a Foreign M a 
Rune tas outlawed at the Suit” 


vacate the Outlawry. 
445 W.&M. 


1 Salk. 127. 8. C. 


Salk. 129. 


of April next enſuing. 
_ This Bill was not 


peeſented to Piggot till after the Cafp 
acceptey the Bill; and unon 


s Acceptance this Ation was b the 
Deine erlag that on fuch g 4556 
pre- 
SR 

it 
ſecundum 


Pear 


— To een 
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/ — ——_— wow 208 hd — "Wl ” OUS. +. 2 RO : . 4 


Pear after the Day when the Money was made payable ' 
by the Tenor of the Bill. | 

a 95 C ＋ Rome 8 I though 

e Day the Poney was payable, ; 

at Defenvant "and therefo2e this Aion is maintainable; 

Aud a8 for theſe ces ſecundum tenorem & effectum Billa, 

tte Exe of the Ben s the Payment of the Money, and 

gnaot the. Dar of Payment, oz at the moſt this is but Sur- 

Surpluſage:* *** pfliikage in the Declaration.” sn. 

+++»... --. The Plaintiff hap Jupgment. „eee 


: b —_ ' 
8 „„ 7 2 4 2 * 
ce 


$34 

4 7 x l 111617 2 111 41 * a £4 ] * 

* 4 3 9 3 : I I | * * 145 1 5 3 33.55 

* 1 of R _ , 

= ' 4 ry : , 1 

ai.5 4 5 | a L 76451 ; aß 

k = _ r — a 4 N ” 

os > th 1 Þ 7 9 

6 . 1 - , 1 ” . * 

; þ ; 4 | ö : . 4 
* 7 R : , : * 

a3 „ene | 


Mod. 421-8. C. I Y NCH bought an Ejettment in the Court of Com- 
i ak. 21,8 e Þ, Nor Precio ireland as-Lefſee' of the Lord Viſcount 
Ja. J. brought here Gormanſlone 'agaliiff Colonel Coot, one of the Sons of the 
for Cots given in Fart" of Montrath ;"and upon'a Trial at Bar, Lynch had 
— Judgment, upon which Coor' bzought a Writ of Erroz in 
J. R. in freland, where the Judgment was attiemed. 
Then he b ought i Writ of Error in the Court of King's 
Bench ir England, where the Judgment of B. R. in Ireland 
was likewiſe affirmed; and laſtly he bzought a Writ of Er- 
ror in the Houſe of Lords here, upon which the laſt Judg: 

ment was alſo afffrmed. 
In each of the Courts in whlch theſe. Writs of Erro; 
were. bꝛougbt, there were ſeveral and victinc Coſts award- 
oed to the Plalntick in the ongtnal Aﬀtion ; and after the 
{ ., Judgment was affirmedin"Pariſament, Lynch bought a 
Anpias ad ſatisfactend. in B. R. pere, as well ko the Coſts 
. + —* * given by the Courts in Ireland, as fo? thoſe given by the 
Courts here; upon which Writ Colonel Coot wag taken 


-_ 


in Execution here,” and palv all the Money in ozver-to ob- 
tain his Liberty. r. | 


4 Inſt. 73. And now tt was moved fo2 a Superſedeas, and to ſet-a- 


2 Co. 334 (ive thig Executions irregular and illegal,” and to have 
1 Daa 770 Betten of the Money he had pald, becauſe no Exetu - 


„ ton kad go out ein this Tate) here; ko all ought to be 
tranſmitted to the King's Bench in Ireland, with a manda- 
'tozy Writ, commanding that Court to award Execution. 
But af leaff there was no Colour to have'Execution here 
for the Coſts which Were given in Ireland, whatever might 
de vone concerninig"the Colts per.. 


I * On 
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On the other Side it was ſaid, that an Aion at Debt =p 
might be bzought upon the-Recozd which is bete far the 
Colts of Suit, the Judgment being affirmed, and by the 
ſame Reaſon Execution may be ſed. 9 92 

Sed per Curiam, This is irregular and illegal, fo2 tis 
an oziginal Ca. ſa. which cannot iſſue into a Foreign Coun» - 
ty; but there muſt be a Teſtatum Ca. fa. (after the 
firſt Writ) into the County where the Adlon was 
brought | and here tis not poſſible that there ſhould be any 

ng. 
Therefore it was ſuperſeded, 1 


Hill er Vaux. 


N a Prohibition, Sc. the Suggeſtion was founded on a = Sk. 686.8. C. 
Cuſtom in the Pariſh of, Sec. that-upon-the ninth Day S nt, 29 l. 
of May in the Evening, and on the tenth Day in the Milk val. 
Pozning, every Pear, and from thence every 9th Night and + 2699 
tenth Yozning, until a Lamb fallen in that Par ſhould be 1 55+ 
_ heard to bleet, they had uſed to pay ali the Milk of their » Mod. 4A 
Cows to. the Uicars, Kc. at the Place -where they were C 4 $48. 651- 
milked ; and by Reaſon /thereof werk diſcharged of all; Oe , 
Tithe-Bilk-fo2 the Reſidue of the Pear, and of any other $ had. 799. 
Payment fo2-the ſame. - zan aan; 25% 
And now it was inſiſted againf the -P2obſbition, | that 
this was a vold Cuſtom, becauſe it was a Modus of leſs 
than a tenth Part of the Thing it ſelf in Specie, which is con- 
trary to the Nature of a Modus, for that is ſomething which 
is giyen in loco decimarum, and not Part of the Thing it ſelf 
fo2 Tithes, as in this Caſe. Part of the Bilk was to be 
paid as a Modus, in lieu of the whole Tithe for Milk. ; 
(2.) It was argued, that this Cuſtom was void fo2 In- 
certainty, becauſe there ig no Place certain where this 
Tithe-Bilk ſhould be paid, but generall at the Place Hob. 107, 195. 
where the Cows, are milked ; {9 that tis in the Power of the 2 326, 
Owner upon the, tithing Nights, and Boznings to-ſeparate 7 *77- 
his-Cows, and to milk them in ſeveral Places, and there 
leave the Pilk, which being tu be pald in the fame Even. 
ings and Woznings it would be impoſſible fog the Aicar ta 
ve by . * 1 — GY WIGS _ 
to ta ik; and by ans he might be depziven 
of the s. hy: 11207 
3 33 30H 110 BAY 


in | | Be. 
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be 
onle, 02. 


ASE, &c. wherein the Plaintiff declared, That where- 


— as the Defendant was indebted to him (the Plaintiff) 
need not be joined in AND Elizabeth his Wife, Executrix of one Toller in 5 1. fol Ar- 


rears of Rent due to her Teffato? in his Life-time, he (the 


-36- Defendant) in Conſideration the Plaintiff would give him 


Time do Payment 'of the Moner until Michaelmas next 
rene, following (which was about three Months), he would pay the 
£ Boney; and the Plaintiff averred, that he had given the 
Defendant-that Time, and that his (the Plaintſfs) Wife was 
{411 wing, dut that the Defendant had not paid the 4A 
the Platntiff had a Ger 
and now it was moved in Arteſt of Judgment, that this 
- Promiſe was void Þugband d reco- 
will be in his own Right, and 


Recovery 


vet upon it, ſuch 
| the Damages will not be Aſſets of the Teſtato?. 


Beſides, if this Promiſe hath any Eſſect in Law, the Wiſe 
ho is Executrix, and upon whoſe Account the Pusdand is 
intitted to demand the Boney, ought to have-been joined 
in the Action. ! | 
To which t was anſwered, that this was a good Pꝛomiſe 
in Law, and grounded upon a good Conſideration; fo2 the 
pusband had the abſolute Power of demanding the Porey, 

22 


; he 


the 
in Law be accounted Aﬀlets of the Teſtatoz, becauſe upon the 
Face of the Record it would appear, that the Action Was 
founded upon à Debt due to him; 02 at leaft ſuch a Reco- 
— Þusband alone would amount to a Devaſtavit 
in Law pro tanto, ſo as to charge both Þugband and Mike 
in their own Right, and by that Peans the Teſtato?'s E- 
fate will not be diminiſhed. 0 
9 
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And as to the Objeftion, that the Wife ought to be join- 
ed in this Action, it wag impoſtible ſo to do, becauſe ſhe 
was no Party to the Cantraft oz Agreement between her 
Þusband and the Dekendant, and they would have been 
nonſuited it they had been joined in this Aion, becauſe a 
Pꝛomiſe made to the Husband alone, is not the ſame with 
a Pꝛomiſe made to the Husband and Wiſe; and the Caſe 
in —_ Margin was cited as an Authozity in Point fo? * <4; — 
on. 2 110. 
And the whole Court was of this Opinion, only — 
Holt 1 Juſtice, me Recovery by bo Þusband would a- 
mount to a Devaltavit pro tanto : per Rokeby Juſtice, 
it would be direct Aﬀets at Lam. | ; 


Pool werſus Gardner. 


Prohibition was granted Anno 9 Will, 3. ta ftay a muſt be pro- 
A Suit in the Conſitozy-Court at Wells fo; Tabe ede Moms 
Hay and Seed of Clover-Grafs, upon a | Suggeſtion of aan 

a Modus to pap 4d. per Acre fog all Upland Meadows, 2 Stk. 554- 


which Modus was pleaded below, and-Depoſitions taken f , 
there. | — 


Rep. 19. 
And in Trinity-Term Anno 10 Will. 3. this Court .. 46 
was moved fox a Conſultation, berauſt the Plainti# in 33. 4 
the P2ohibition had not pzoved this Modus within fix Ate. 
Months; and thereupon a Conſultation was awarded; and Gb, 3, ©. 
22 Spiritual Court pzoceeded to Sentence againft 44s, 46 a 


And now it was moved foz a new Pzobſbition; / becauſe 3 © 27, 736. 
the Conſultation was awarded fo2 Default of pzoving the 1. % 
Modus in Time, and not upon the Perits of the Cauſe, 
fo not within the * Statute of Ed. 3. by: which tis enatted, * 3e £4: 3- cp. 4- 
that noP2ohibition ſhall be allowed after Conſultation duly 
granted, ſo as the Batter in the Libel is not charged. 

And the Court was of this Opinion a P20- 

— —— 7 upon 1 12 of f double Coſts, 4 * 2 H 2 cv 6. 

wing to tatute, tho it was ſtron n 
cauſe after Sentene. 2 * 


88 
o 


5 4 
= p 
4 4 
a, 


| 
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„se Szhoredich Pariſt's Caſe, S. 
Where Par of the NE Chureh-wardens and Overſeers of the Poor of the 
. of Shoreditch" made © Rate towards main- 
ende Whole: Julien de Peace. l 


© And upon an Appeal of ſome of the Inhabitants to the 
Seſſions, this Rate was vacated, becauſe it appeared to 
be partially made, charging the Lands only, and omitting 

the perſonal Eſtates, © | | I 
Aerwarys the Church-warvens and Dverſeers, 8c. 
made a new Rate, charging all real- and perſonal Eſtates, 


A 


from which ſeveral of the Inhabitants vid likewiſe appeal 


to the Seſſions, complaining, that tho the perſonal Eſtates 
werk named in the Rate, yet the Lands were charged with 
mine Parts in ten moe in Pꝛopoꝛtion than the perſonal 
- this being found to be true in Fat, the Seſſions 
- vacated this ſecobd Rate, and ozvered the Church · wardens 


equal Rare. , 4 
1 1k Fl | that this laſt Seſlons O 
_ -- - might be-quathed; fo2 that upon an Appeal of ſome of the 
lababitants only, the Seflions had no ate 
Br the whole Rate, but only to relieve the Parties | 
. Hiec per Holt Chief Juſtice, Cis impoſſible to give Rel 
80 every: particular Perſon, becauſe the whole Rate was 
illegal, and the lords of the * Statute concerning ap- 
pes re verß lage. n O00 
e the [Juſtices in SeMMons have Authozity upon an 
5 Appeal to vat ate the whole Rate, if they find it to be ille- 
+ -- : 44 02 © gakoand that ſuch Caſe they might have made a new 
Rate themſelves, 02 they might have direited the Church- 
wardens to do it. Te7" e 
- Wherefoze the Ower was confirmed. -* - 
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RHO TART See 1 WL * ern 
Chedwick verſus Hughes 


$-hool-madier keep- IRobibition te Rap 2 Suit in the. Eccleſiaſtical Court 

” -——_ without 1 againſt a School-maſter fo2 Keeping a School without 

+ 3 Jac. . cap. 4. Licence, purſuant to the t Statute, upon a Suggeſtion, 

435 that the (af Statute gives a Penalty of 405. per Ping 
I | ag 
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ſuch School-maſter, - and that by Law demo Moe: 3. 
f delicto. lng 


o 


was in 
on the like Suggeffſon. 


Prohibition | | 
of Oldfield orrſur Sir Richard Rains, ub 


Nota 
winſter 9 Novomb. 1698. in d Caſe of Perjury tried befoze drehe with- 
the Opinion of all the Judges of Eogland, -upon”Debate ym. . 


\ 1 $3 48% 
That in capital Caſes a Juror cannot be withdrawn; 1 If. 227. b. 
tho all Parties conſent to "My | | n. 
( 2.) That in criminal Cafes, not capital, a Juro2 may 
be withdzawn, ik both Parties conſent; but not otherwiſe. 
- withdzawn, but by Conſent of all 


(3.) And that in all civil Cauſes, -a/ Juroz cannot be 
Parties. 175 
The King ver ſus Galle. 


A N Inkozmation was brought by the Attoznep General : Salk. 372. 8. C. 
againſt the Defendant,” founded on the Statute of 
* Ed. 6. fox that he had ſold Cattle alive in Norfolk within * 5 * 6 54. 6. ap. 
the Space of hve Weeks after he had bought them, by which japrmation 
he had forfeited double the Value of the Cattle. by the Attorney 
Upon Not guilty pleaded there was a Uerdi# againf aer ay Perl 
the Defendant ;/ and now it was moved in Arreſt of Juvg- | 
ment, that nv fuch Infomation would lie in this Court, | 
becauſe the Statute * 21 Jac. expzeſly enaits, that all Infor- * zr Jac. 1. ap. 4. 
rations bzought by the Attorney General, upon any Penal 
Statute in any of the Courts at Weſtminſter, ſhall be vold 
and-of no Effect. 
But on the other Side it was endeavoured to dickin⸗ Entra. 
guiſh this Caſe from thoſe Caſes upon Statutes, which Lab 192. 
give Juſtices of Peace in their Sefſions the ozdinary Ju- Keb $40. 
tisdidion only; becauſe this Statute of Ed. 6. gives the; Reb. 247. 
Seſſions Power to p2oceed upon it, as well in a ſummary: on 4 
Way, by eramining two Witneſſes to the Fat (which i j.ce. . 
— extraozdinary Jurisdicklon), as well as by Trial: by I be 7 19. 
ury, ; ” : .  I0Y; 
And it was never intended by the Statute 21 Jac. to 
confine any Pꝛoceedings to interioꝛ Courts, but in Caſes 
only where the Trial of the Fai is direfted by the Sta- 
anac-tad rn babes + wn becaule of the 15 
4 0 0 - 


was granted, and m {t See 1 Vent. qr; Bats 


Per Holt Chief u at the Sittings in Wien- 1 cr Cafes 4 


| 
| 
| 


| 
| 
| 
| 


2 EN 
TI. 
Trial but 
453T 
2 2 246. 
$ Lev. 71. 
= Keb. 4 


it hath been held, 
H Law mi 


— 20 E nb en mmmnencer defore- 
Court of Seffions, 02 befoze Juſtices of Niſi prius, 02 
Tho Information was quaſh. 


| Hawkins verſus Cardy. 

B Defenvant had given a Note under his Hand 
to pay unto E. G. or Order, a certaſn Sum of 0. 
an G. by Indozſement on this Note, owered 
and None to be paid to the Plaintiff ; upon 
this Action was brought; and a ſpecial Cuſtom a- 
agſt Merchants was laid in the Declaration, atcowing 
alntiff's Cate. . 
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A Sſumpiir, &e, againſt the endant and bis tre, ty Salk. 24. 8. c. 
A an a ſpecial Þ2omiſe of the (ioman, befoze. Markl. 
age, which was, that in Conſideration, the Plaintiff, Harri- Ln og 
ſon being a Bacheloz, had on ſuch a Dap and Place pam. procal Fromics — 


the whilit the was ſole, Fee 8er, 


ds 
r 
ved in „ Judgment, 
6.) Becauſe this Aion would not lie * the Pꝛo⸗ 

ſe ol Marriage made by the Claman, foz the Law d 
not intend, that the Ban is advanced Marriage; _ ant 
therefoze ſuch a Pꝛomiſe of, Marriage to him is of no Con- 
ſideration in Law, and by Conſequence no Alon can be 
founded t heren. we WET 

But tis otherwiſe where a Ban pꝛomileth to marry a 
Woman, derauſe in the Eye of the Lam, Marriage Id an 
Advancement. to. the Woman. . Leine een 
(.) This Pꝛomiſe is voſd- fo; Incertaſnty, koz there 
bu, 2 Time agreed on when the Marriage ould wi 

To which it was anſwered and ſo reſolved per Curiam, , ,_. 3 
that here were reci 8 
Pꝛomiſe to him was a gaod Conſideration to maße his * Bald. 276. 


1 Sid. 180. 


And the-Court did not allo that Dittinsion between the » er * 


Advancement, of a Ban and of a Woman in Marriage, 2 
and that this was a good Pzomiſe, tha the certain Time 5 Mod: 411. 
of {Barriage was not agreed-0n, eſpectall Ance the Plain» * Me. 172. 
tiff averred that he had offered to marry per, and 5 


Ooo 2 


n S. Mich. 10 Will. 3 B. "JW 


— ͤ — Þ ets Do OL 


refuſed,” which (in this Caſe) was neceſſary to be dont 

to intitle the-Plaintiff to chis Aion. 
5 
' 1 exce mages; rence to 
tie Chief Baron” Ward who rev the Gout „ de rertified 
the Pzomtfe of the Woman was well oben, and 
es were mote than he expeted aide the Cer: 


idem ſo exceſſive as to det alive 


| Goda 1 Beakbean. 


8855 FO againſt. an Adminiſtrator upon - Judgment 
obtained the Inteſtate ; a Writ was Teſte 24 


WA 


. is. returned Judgment 1 was againt 
the ant by ult; and thereupon the Jnteftate's 
4 were taken in Execution by Uletue Alrtue of 'a Fieri 


un de ed e e e e 


111 fk orgy becauſe theſe Mrits 

4 ire facias were irregulat — — 
firſt and n were not 
Teſte and 


fifteen Days excluſive of the very 2 
\ Co whith it was ear ce 
for there are 

fad eturn of each 


ts Were as 


1 


: 
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Plaintiff han Judgment. | 9 


Holland verſus 25 | 


— nh Det n i, w. 
ſtody of the Sheriffs of London fog Mant of Bait Da. 681. p. 11. 
accomding to the * Statute ; and thereupon the ane », « Nr * 21+ 
—.— and obtained Judgment againſt the Defendant /f 
g ft{ll in Cuſtody of the Sheriff. 6 Pike? — 
And now it was moved. fox a Superſedeas to diſcharge ro wii fr. 
him out of Pziſon upon filing common Bail, becauſe two ** — 
Terms werk pat ünce the Praintiff ban Judgment, and“ * 
the Mt aintill had not in that Time charged him (the De- 
nt) in Execution z aud bis Caltinſel inũiſten, that ſince 
aer the Plaintiff is enabled-to declare againft 
Detendant in Cuſtody ot the Shetiff, tis the ſame in 
—— with the Pꝛackice befoze; where any Plaſatiff ve- 
clared againſt the Defendant in Cuſtodis of the Marſhal, 
if he had Judgment, aun did not char 
within two Terms afterwards, the 
deas upon filing common Ball to the 
CT OE IO CEC BIGRL was made 
ter a Superſedeas. 
Nota ; The Statute is, That in a}i Declarat LW op a. 
Priſoners by Virtue of e ee d BR it be 
alledged in . of what Sheriff, Bailiff, Oc. 1 Prifb- 


—— x 


li 


The - King 3 Albert Alverſton. 
Bogner ing ee $. C. 


endant being adjudged the reputed Father of a Ba- dr 419. 5. C: 
fary Child, was An charged to 
Omer was fpecial. 


fl. It recited, that Mary 
Rong gp was d 
that ie appeared-to them upon 
Tr an Spence her husband was in the King 
at Cadiz in Spain, and not within the King of 


73 ' 


"os Tem.s. ME Toa Bk 
i Salk, 122. Domimons, at the Time uben the ſaln — 


Irs Bakr, en born; which Over was-\confirmed/ upon/.an; 
ppe 


* :$ Ela. cap. 3, becauſe the Statute 18 Elis concerning: Baſtard Chil- 

dien doth not extend to this. Caſe, fo2 the Juſtices have 

- -» 4 no: Jurisdinion but where ths hen mig” wn 
rants 1 y 10 y o 


gt this Ctioman vas ther. delthered ee 
! yrithous>Eying' at for Help, — — 
bebe been Felony within the Statute 21 Jas. cap. 25. 
—_ ee maden that the was bozn 


94% Gigs 11 
2 


mpoible bert would bein reputed Father 

| when there is a known Father of whom the Law takes No- 

tice ; and tho thin Child may be a Baſtard in Regard to 

Any Rig bt of Inheritance, pet that is not ſufacient to 

bing it within the Conuſance'of ehe/Juſtices of dhe Pratt, 

by Uirtue ot this "Statute: | 

E Ede ried Exception was to ehe Form of the Ov 

ver; (viz.) | fo2 that it is not altenged therein, that 

Pusband was d Sea ko the Space 2 

before the Birth of the Cnild, and tis not/ſufficlent-to ſay, 

that he was beyond Sea 7at! the Time ot the Concep- 

7 becauſe that is what in Nature — certainly be 
nenn... 

And fo this latt Reaſon-only theſe Orders were quaſh 

but the Court dound the Defendant by Recogniſance 

* at the nert Quarter ⸗Semons fas Middleſex, 

being inclinable to bung the Caſe within the Intent of 

the Statute 18 Eliz. becauſe of the frequent Hilchieks 

of this Kind which have happened amongt Seamen's 
Wives. 2 

f1 10 WIA $1901. whe ani N. 


* alle? een ve Haſtings... 
14 dotd 3 


Tdidebinatus 3 by Heylin, Erecutoz of nn 

— Sadler, againſt Haſtings, fot Goods ſol ſolp by the 
2 Read to we Difennant. 
2 The Dekendant pleaded Nun atunple to, the naw 
it . 

of Limitations. Detates: + "Jeu? 139 vane nadtero} 


Dahn 7 3012 19719 en Sith mage 1: the } 3; 
Ade! I Holt 
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Saddles 
= Es x El . 
that Time of their Deett 

Os Detend ant Re ep 
tht Tefath), but pzothiſled 
— e Saddle 825 > 05 Pan 


2 ee 
Le: i 55 


1. 4 IT? * 


Aerdbit was 7 
el on; and not the Cate 
— . "he Diretion of the Chief Ju- 


was, Elhether this conditional 
151 of th | tian or af Wer = 
73 en 9 to byfti 
nt; 
ted by alt; - 7 ris ewe g- 
d ted wo D bt, the it wus made th 1 
tot after the Death of the Teſtutoz, e 
— Pn) t the Tefato? "of Altos. 
cauſe the Pjoniſſe 222 ny ne Coe: Attton, 
dut only — $ of no other 
but to pꝛeven 3 — — the Statute of Limitations. 
That 2 Feb. ro Wil. 3. Anno 1698, of the Judges 
ﬆ Etigland tet af Serjednes in in Chancery clabe upon this 
Caſe ; and they all agteev in Opimon, it this Promiſe, 
ths conditional, (and unte the C6iir> t was perfozmed 
1 Me x nn unt 44] ea 3 
anmenmmer 


Al 
1 recu 


i thin fir 


T NeW 55 er nag Ww 
ſtfotial Þomile ambinifey to a Waiver 
of the — and the- ing. man made, ver an 
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Lacy verſus Williams. Intratur Mich. 10 Will. 
_ \ 4 A o 4 =- . OY . 1 Fx - 3. 
> 42 w N. 
* 
77e * 


112 ow B. R. Rot. 586. 201 4 > 3077» 


| T3844 0 1303 10- SIHTDZ 534i) 
erte EA of a Judgment in C. B upon a ſpecial Ger- 
Comb. 435. 5.C- L Id in Ejeliment, in which the Cale appeareni-to- be 
ſuffered by the Te- 98 followeth +. TT | Ji en 
a "Fo gd. William Lacy, Eſq; was /Tenant in ſpecial, Tail ot 
: Show. 347 the Lands in Somerſetſhire, being the Lands nom in-Que- 
Cro. Jac. 455- tion, (viz); To. bim and the Peirs Bales of his Body 
: Luvs. 1549 upon the Bod 87 Satan Nis (Wife, begoteens -Remaluder 
2 Lev. 29,55. 1 himſelf and the Þeirs Bales of the Body -of his Fa- 
Salk. 601. ther, Remainder. to his own; right Peir s. 
William Lacy had Jfue by his TUife Suſan; one Daugh- 

ter named Sarah, (the Lefſoz of the Plaintiſf) and no moze: 

And being thus. ſeiſed, and intending to make P2oviſion 

foz the lald Sarah, a Writ of Entry was brought in the Poſt 

by George Keat, returnable in Michaelmas- Term, (Vin. ) In 


1 


3 Who was made 8 — - Hog was againſt — 
enant w de Pr<- Corbett, Who appeared. as ot that Term, ann vouched:to 
<jpe by Leaſe ertanty the ald Willem Lacy, the- Tenant in Cal; 


and . thereupon -- a, Summoneas ad Warrantizandum iſſued, 
returnable Ocab. Hillarii following, which is the firſt Re- 
turn of that Term, when William Lacy appeared by War- 
rant of Attozney, and vouched to Warranty the common 
Qouchee ; and the-Recovery was perfefted and entered on 
Recoad in common Foomn. Mr * 
But it was found, that the Leaſe and Releaſe which Wil- 
liam Lacy made to Miles Corbet, to make him Tenant to 
the Freehold, was not executed till long after Michaelmas- 
Term, in which the Writ of Entry was b2ought againſt 
bim, (viz.) about the Beginning. of January next following. 
'So that the general Queſtion. was, Whether this was 
a good Recovery, 02 not, the Ales whereof were declared 
by fhe tald William Lacy, to his Daughter Sarah and her 
peirs: And he afterwards died without any other Ifue; 
and Lacy the Defendant in the oziginal-Aition, and Plain- 
tiff in the Crit of -Erroz, was the next Brother ta Wil- 
liam Lacy, and claimed the Lands by Girtue of the old 
Jntail, (viz.) as Þeir Male ol the Body of their Father. 
The Objetion inſiſted on againſt the Recovery was, that 
Miles Corbett, who was made Tenant to the Præcipe, had 
nothing in the Lanys at the Time of the Return _ — 
281 5 


— — 
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Crit of Entry, and therefoze the Recovery was of no 
Effect, otherwiſe than by Eſtoppel, oz Concluſion to the 
Parties and Pzſvies thereunto, but the Defendant was 
neither Party oz Pzivy to ft to: he claimed by a Title 
— and therekoze as to him this Recovery was 


"Ain . nde that the Wirit of Entry Ui jp b 
t ü that Care had Juen 
n re Land and td pꝛobe it the Caſes in 112.“ 


17 H. 6. 19, 20. 18 Ed. 4. 19 Ed. 4 13. al five, 86; 


But it was dgeeed, that kr unte thete dd been a good 
T0 to the * . — 2 — 252K 
not hurt; noz ik he ſhould ſuffer another Recovery againft 
upon a paiſhe Title, fox that would be + fraubulent. 55. 7 
And in this Caſe the Uoucher ofthe — be milo bees 1 Inſt. 102, 365. 
becauſe the Tenant, ot hs Time ourberts Nan 2%. 13. 
Nie de n Ac i... 4 4 


nothing to warrant; an 
tion; 1 e n 4. Aﬀfon when 


But it was avjudged. in the Court of: Common | 
that this was a good . befoze — 
W 
came in, and the Cenant to and Ef 05 
| hav a 
arran; 
And this Judgment 1 
tam Curiam. 205 Dulng 3 150 x"; 94243 17 . 
4185119 3-44 ©3146) 203 21125) 75 gy 920 
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, and that $ if T 
1 fo the a0 of any G0 


Trial of the P 


vm _ Abs Hee cp Fu ri er 
of' any 2 


Ee: 1 ance thereof befor 
to the Ring 


90 ; and ly z and not-to de tried before 


That nev2rtheleſs the — being the King's Proc- 
tor, had libelled againſt the Plaintiffs in the Admiralty 
concerning the Pꝛoperty of a certain Ship called the 
Francis, and her Furniture, as alſo ot 6000 Chequins of 
fozeign Money, 200 Elephants Teeth, 300 Pieces of Mu- 
flin, zoo Pfeces of Callico, 8c. Ubi revera navis predic. 
fuit Wrecca Maris in the Eaſt-Indies, out of the King's 
Dominions; ac ubi revera navis prædict. and her Loadin 
were not the Goods of the French King, 02 of any 
his Subjects, Enemies to our King, but did belong to 
the Subjets of the King of Portugal, who is fn Amity 

thius; ac ubi revera ald fozeign Monep, and 

e Goods and Merthand ozeſaid, came to the Þands 
of the Plaintiffs * terram in the * and chere 
were by them ſold, &c. 


Upon 


— — th. » * 


Term. 8. Hl 10 WII 3 BK 


. 


Aren openiag- this Caſe. the Tan appeuren to be 


eral Admonitions on the Exchange, as 


the Plaintiſſa, chat ging them that all came to their hands, 
and that they had inbezuled it, and converted the ſame to 
their own Ale, and that they might account to the Ualue. 
And now it was inuten faz a Prohibition, that it was 
unreaſonable the Plaintifs Gould be concludey by the 
Sentence upon the general Libel to which were not 


Prohibition to try their Property, 
Right againſt the ſald Sentence, if Prize or not, and whe- 
ther the Capture was at Land, or on the Sea. 
And the Court inclined, that the Plaintiffs ought to 
have an Oppoztunity to be heard, and to controvert the 
Matter of Fast; and thereupon a Day was 0 to 
hear a Civitian upon this Quran. 

ſl. Whether the Plaintiffs, upon this Libel vependin 
againſt them in the Court of Admiralty, might controv 
their Pzoperty there againſt the Tenoz of the firſt Sen- 


tence. 
Ppp 2 And 


the Admiralty) and ac- 


47s Term. S Hill 10 Will. 3. B. 2 


0d at another Day Dr. Lane acquainten the 
that it was the conſtant Pzatice amongſt them to 
of Appeals from ſuch general Sentences 'fo2: Prize, and 
1 Show. 179. that the Appellants were always let in to controvert theit 
Right, and to diſpzove the Prize, notwithſtanding the Sen- 
tence; becauſe unon an Appeal their Method was to erh. 
bit new Allegatſons, and thereupon to receſve new 
farther-Pzoofs, ſo that the Cauſe mas many Cimes an 
other Thing befoze the gone than what it was at 
Time ok the-firſt Sentence. 
And it was then made appear to the Court, that the 
Plaintiffs; had actually appealen from this Sentence of 
Condemnation foz Prize, and ſo were in the proper Yu 
thod to controvert-their Right. | 607 % 
Se antea 398. King. CUberefoze, and fo: that the Court apprehended * 


1 4 ' 4 


hes Broom. was inſiffted upon on the other Side) that Prize or no Prin. 
was a Matter not triable at Common Law, but 'altoge: 
' ther appꝛopꝛiated to was — of the Apmiralty, 


"I 8 
© Mackin 1 l 


Salk. 549. 8. C: da the Conſiſtory Court at York, fo; that 
— . ar Moulton had libelled there againſt Machin, fo2 Tithes- 


Libel in che Conſi- Of Lands lying within that Dioceſe, whereas he (Machin) 
_—_  & 7-+lived at Lincoln within the Dioceſe of Lincoln, and out of 
1 the De- the Dioceſe of Vork; and thereupon he ſuggeſted the Sta- 
fendant lived in Lis tte 23 H. 8. which p2ohibits the Citing any Perſon out 
2 n 8. ap. 9. 9f bis pzoper Dioceſe where: he lives. n 

. 56h The Truth was, that the Plaintiff was accidentally at 

: Brown. iz. York, and was there cited by Surpziſe. 

13 Rep. Porter v. And now the Queſtion was, Whether the Suit was 10. 

— pa cal, and muſt neceſſarſſy be bzought in the Dioceſe of York, 

Raym. 95. becauſe the Lands out of which the Tithes ariſe lie in 

Luw. 1943, 157- that Dioceſe, or whether the Suit muſt follow the Perſon 

Net Lare. 335. according to that Maxim in the Civil Law, Forum ſequitur 
reum. 

Cro. Car. 97. It was inſiſted foz the Defendant, that this Suit is local, 
and could not be maintained out of the Dioceſe where 
the Lands lie; and therefoze this Caſe is not within the 
— ol _ Statute = n 


EY 4 4 The 
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The Definition of the Wozd Dioceſe is no other than as 
uriſdiction, and tis the Locality of the Lands which gives 
uriſdiction, and the Owner being cited in the Dioceſe 
where the Lands lie is cited the pꝛoper Jurisdiction 
for tis bis Lands which ſubject him to the juriſdiction of 
the . —— Court at York ; * therefoze if a Man lives . L 96. i" 
ua wo eee 
as n | may a . 
cited to the Place which hath Jurisdiitſon, Aber there 33 121. 
will be a Faſlure of Juſtice. Winch Ent. 570. 
It was laid, that-when a Pan hath Lands in one Dio * Brown. 2, 28. 
ceſe, and lives in another, he may be fued fo2 the Tithes 
of thoſe Lands in the Conſiftozy Court of that Dioceſe 
where he lives. | 
Et per Curiam, This Suit is local; and therefoze of 
23288 Plaintiff muſt be ſubje# to a Citation out 
of the Dioceſe where he lives, oz elſe the Defendant will 
be without Remedy fo2 his Tithes. 
A Nohibition was denied, 
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5 Mod. 431. 8. C Nformation againſt the Defendant fo2 not taking 
25 car. 3. cap. i DOaths purſuant to the Statute * 25 Car. 2. by 

the College of Phy- tis enatted, That all Perſons admitted to an 

i ſhall take the Oaths of Allegiance and 


In this Caſe a ſpecial Gerdick was found, 

1 Patent granted to the Phyſicians in and adout 

1 * H. 8. cap. 5. was ſet fozth actoꝛding to the Statute 15 H. 

5 tho. 4,25; the Defendant on ſuch a Day was chole one 

703. 3'7- gos of the College of Phyſicians, and that 
| the Sacrament the Sunda 
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Charge of ſuch Duty; and 'tis a Rule, that where one 

Man hath to do with another Man's Affairs againſt his Will, 


s Leave Difice, and is 
ET oor nn nope ns 


That the King hath the Care of the Perſons of his 
Subjets, and conſequently of their Health; and this is 
called Munus officii noſtri in the King's Patent, found — 
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the Jury, and by that Patent 
2 Office unto thoſe Sens WT 22 
5 in and about London in general, and he 1 d e 
ficer ſubozdinate, who hath any Patt g 
delegared to gem by the 


— Officers are ditſhgutthe | ilitary 
coming to the Nature of nen 2 — 
a 1 PT 115 — any Duty colicyry 
where pes Authozfty fs con | ig W 
ule tis the Duty of hie 
„ which makes him a 
tent of his Authozity. | 
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-Surgeons and Goldſmiths ; + 
thought ro be within thin Statur. et 
and lamp, This is no Patent Bite, there 
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Lenden \ City: / vaſhths . 
l HE Oetemunt was choſen one of. the Sbericb for 


Cuftom to amend old the City of London, but rekuled, and thereupon an 
1 Ackion was bought againff bim in London iu the Mapoꝛ a 
„ Court; and in rhe Name of the Cozpozation, foz the Fine 
2 Lev. 252. of ' 5501. 'arcowding to a By-Law: And upon an Haben 
3 Hel 295 6 Curpds all this Batter was returned into. K R. which Re. 
3 Mod. 158, 193. turn otiſiſting of ſeveral Cuſtoms. and By-Laws. in 

4 Mod. 27, 28- don, Mas very. long; but. the following Exceptions, 105 
5 Mol. 155, 106 böten ke ft. 

„ (1,). Foz that a Cuſtom is returned to amend old By- - 
1 Laws when defective; and ſa by Uirtue.,of that Cuſtom 
3 tts By-Law was fade 20 July, about ſixty Pears. ſince. 
1 Jones 165. "Thich By-Law is, that no Freeman cholen Sheriff, &c. 
1 Yeu. 12. 26. tal be excuſed, uhlels he voluntarily fwcar he is not worth 
1 Sid. 284. Np and. bring br x other Citizens to vouch in like Man- 

— 15 their ON. that W it to be true; and if he 
e foe to take the Office, then to forfeit, the Sum of 
500 Kong. iz.) 400 l. to the City, and 100 I. to the next Man 
who ſhall bold the Office. 

Now' this is not u piopet Subjet foz.a By-Law, be. 
canfe the Power of making By-Laws conſifteth in the Coz: 
pozation,” and extends no farther than to what concerns 
the Good thereof ; but the Sheriffwick of London and 
Middleſex was d particular Franchiſe. granted to the Ci- 
zens, &c. long after they were incozpozated; and the 
e- of Sperifk ' of Middleſex is, not within their Limits 
. A risdiftot;” therefoze not within the Power of their 
72 aus which Power cannot extend beyond the Limits 
* Moor 563. *:Eozpontton; and it the Sheriff wick of Midgle- 
G 107. 8 is out ol the Reach ot this By-Law, and the Sheriff 
wick ar London within it, yet the whole By-Law is void, 
detacife the Penalty. Is fatire.. 

(20 They ive by this By-Law chatiged the Fom and 

Manner of chuling Sheriffs, which by their Szant was 

to be by Citizens; but the By-Law gives the Elefton 
of one of them to the Bayoz fo2 the Time being. 
(30 This By-Law is unreaſonable, foz2 they have Li- 
berty to chuſe any Freeman qualified, and that without 
ane e Exception of latin 0 or old Age. 


= (4-) An 


T. Jones 145. 


I 77. 
2 . 155, 248. 
Carter 121. 


Term Paſch. 11 Will. 3. RR J 


(Wan Oath is impoſed by this By-Law, whereas an 
Authozity cannot be given by a By-Law to any Man to ad-. 
miniſter an Oath. \ * 
(J.) The Injundion to bing ſix other Citizens to Gas. pl. 126 
vouch, on Dath, is ſtill moze extravagant, foz tis impo- 
ſing on another what they who made the By-Law have no 
Power to do: Beſides, thoſe Uouchers muſt be Citizens, 
who are intitled to Part of the Fine, (viz.) Part of the 4001. 
fo2 that goes to the Cozpozation, and they muſt be ſuch 
as the Papo and Aldermen ſhall appzove, who are like- 
wiſe Perſons intereſted in the Fine, and therefoze none of 
them pꝛoper Judges. 9 | 
(6.) *Tis not p2ovided by this By-Law, that Notice ſhall _ 16. 
be given of the Elelon to the n_elefted; but the r. #4 
Forfeiture is to incur by Mon-Acceptance of the Dffice Alen 78. 
within. ſuch a Time, tho' the Perſon choſen had never any % . 
Notice of the Election. = OS 
'Tis true; every Member of a Cozpozation is bound to 
take Notice of By-Laws, but not of edery collateral 
Fat which ariſes in Conſequence of a By-Law, as in 
this Caſe, tho' the Defendant is to take 'Cognfſance of 
this By-Law; yet there being one elefted befoze him who Co. Car. 497. 
hay paid the Fine, the Time of a ſecond Election is in- ler . 
certain, and depends upon the Pleaſure of the Payo? and : Rall 136. 
Aldermen, and therefoze no Ban can be bound to take No- Ja== v4 Tintay. 
tice of it ex officio, o2 of what is done at that Time. 
And in this Caſe the Mapoz and Aldermen are to be 
Judges of the Reaſonableneſs of the Excuſe, and they 
are likewiſe to have the Fine; ſo that the Cate is, thoſe 
very Perſons who are to have the Boney as fozfeited fo2 
not accepting this Office, are to be Judges, whether they 
will have the Boney, oz not: Jt was fo? that Reaſon, that 
in the Cafe between the Company of Stationers and Salisbu- 1 Roll. Abr. 164; 
ry, their By-Law was held votd, becauſe the Company ard 179. 
who was to have the Fine were Judges of the Fozteiture. ; 
On the other Side it was ſald, that the Queſtion is not, Econ. _ |, 
Whether this By-Law is reaſonable oz convenient fo2 the 
Citizens, fo2 if it doth not derogate from the Pꝛerogative, 
and is not direfly againſt Reaſon, tis ſufficient; becauſe 
they who made the Law are pꝛoper Judges, whether tis 
fo2 the Beneſit of the City, oz not; and tis not material 
if they impoſe new Laws on ithemſelves, ſo they are not 
contrary to the general Laws of the Land. 
—* Qqq : Every 
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Seer. Every Law implies the ſent of all who art repeeſent- 


Hob. 256. 


4 H. 6. 42. 
Reg. 131, 132. 


Court, that this was a good By-Law fd; 


Hob. 111. 


+ 


riff of London and Mi 


8 
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ed, and therefoze they muſt be bound bp it, and * 


BVealon every Freeman of London is bound by this 


Tits true, no Bon is compelled to be mave free of the 


| City, fo2 that is voluntary and at his own Choice ; but if 


he accept it, he muſt take it with the Conditions annered to 


4 this Beans de hath ſubjettey himſelf to the Laws 
of che Place in perſon, to this by: Law is perſonal, be- 


cauſe it doth not concern the Office it leit, but the Perſon 


wha is to be the Officer, . . 
As to the Obje#ion, that the Sheriff of Middleſex is 
not within the Rearh of rhis 'By-Law, becauſe out ofthe 
Tyrisdikion ot the Tity; it was anlwered, that the She- 
make but one Officer, and 


Middleſex was by the King's Szant an- 


the Sheriff 


by a By-Law; admitting ſt to de true, tis not 
Cafe, foz the Dath is not impoled, but —_— 
Mods of the By-Law being, He ſhall not be e 
he voluntarily (wear he is not worth tool. &. 
ad as to the — to Want of Notice, &. tis 
impoſiible it ould be given to every individual Citizen who 
they are dound by their Dath of Free- 
beſides, if the Defen- 
Notite, he ought to 
in his own Defence 


b 


117 


15 
: 


2 immodiare befoze the Judges at St. Martins le 
Afterwards, (vin) in Trinity-Term following: 
©, Per Hole Chief Juſtice, who gave the Dpinlon of the 


f 


1 oy 

fl. That the making By-Laws is incident to every Coz- 
potation aggregate, for that Power is included in 
every By-Law, by which the Bonefit of the Coz · 
is advanced, is a good By- Lam fo} that very 
, that being the true Touchſtone of all By-Laws. 


. 


C38 i I bj x That 


” * — — 


"Terth, Palcll 11 WII. 5 . "= 


Tn Than i Ks 7 bg, by which the Serif. 
wick of Middleſex was bm to the City, doth neceſlitate 
Fa By Laws concerning it becauſe theyare bound 

2 1 nominate . thoſe Officers every Pear, 

5 W execute thoſe Offices, by themlelves, o2 their 
an cr and Wy at Power utuſt be fncluded in 
the Conflitiition; and bp the Acceptance of this Charter, 

1 the Coppozation 2 to thoſe Things 
2005 ke 5 7 58 as in Benefit to litzewile in 
arge; as where a Common is granted to a Cozpozati⸗ 
, every Member rakes ſome Benefit by it as incident to 

his Freedom. 

And tis likewiſe a Thing neceſſe 
that there ould be a coertibe Power in euern Cbꝛpoꝛation 
to compel their own Members to to their Conftitu- 
tions; and it will be a Fozfeiture of that qe 
Office of Sheriff 15 not oP ſupplſed; and nd three t 
_ this WDilchief, tis ot Neceſlity that they ſhould 
e By-Laws concerning it; and now the Sherifftwick of 
Mid ex being by the King's Gzant annexed to the Co2- 


zation, it muſt be executed by the 8 thereof, _ 
fo ſubſet to their By-Laws. 


of common Right, r Scllag\ 


An Na fratoz was held to be within t the Cuſtom of of La Rep: 94, 105; 


London, tho' the Commencement of; Jdininifr 
within Time of Memory, becaufe- it within pens 
ral — 1 * of the Cuſtom, 
The Excuſe which this Þy-Law. otbia, Is for the Eile of 
the P Bembers of this . oro otherwiſe nothing "= 
invincible Jncapacity could have excuſed a — 1 who 
was geen Sheriff, ag it was held-in_* Larwood's C 
the ſix Cumpurgatozs are in Imitation and Nature of 
12 like in a Mager of Law, ſo no new Thing. 1243 
As to the Objeſtion, that Fools and Madmen are not 
excepted by this By-Law, thoſe, are tacitly excepted out 


of ail Laws whatſoever; and therefqze.it would. ove been 0 * 
d 


ſculous to have made an erpzeſs Exception of them. 
As to the Objettion, that the Excuſe: is referred wholly 
to the Bayoz, and Aldermen, tis true that it is ſa, but tis 
102 fo2 the Eaſe of the Party, .becauſe their Allomante mill — 
the whole City; but ff they ſhouſd retuſe a: reaſonable Ex; 
cuſe, the Party is not baund by ſuch Refuſal, becauſe be 
mw give it in Evidence upon Nil debet pleaded in an Acton 
ebt bzought fo2 the Fozfeiture, and there the Calivity 
o the Excuſe will be tried by a Jury. 
Qqq2 Any 


aſe » * Antea 3 


London, and 


— 3 Biſhop of St. Davids Verſus Lucy. 


134, P. Watſon, Biſhop of St. Davids, was convened befoze 
58 on ”"m_ his Provincial, the Archbiſhop of Canterbury, at Lam- 
Selling» Chah, eth, £0 anlwer certain Articles exhibited againft him befoze 
and raking Money the Archbiſhop, at the Pꝛomotion of the Defendant Lucy. 
for admitting Perſons p Which Articles he was charged with Simony, and 
mw, + 5- . in his Office of "Biſhop, and 
5 Mod. 433: they were above thirty in Number; fome of them were as 


fl. That the Biſhop, in Conſideration of 2001. by him 

din covenant by Deed with one Brooks a Clergy- 

. —ͤQ Ely, which. he bad 6 

90. 4 y- n y, Which he in 

SS. 2%)" Commendam, and that. he had pzivately given a Pond 
31 Eli 3.c. 4 to the mad Brooks to refign to him in ſome ſho2zt Time, 

luſt. 56s. (2.) Another of the Articles was to; taking feveral Sums 

of Money from ſeveral Perſons (naming them) to admit 

them into Ozders, and foz Collations and Inſtitutions mo2e 

than what was the cuſtomary Fees allowed; and it was al- 

ledged, that oziginally no Fee ought to be paid in ſuch 

* 8 Caſes; and this was alſo charged againſt him as Si- 


Adi Canon. 1 
6.) Another of the Artitles was, That the Biſhop of 
that Dioceſe for the Time Being was formerly made Viſi- 
tor of 'a publick School of Charity, and that this Biſhop - 
had- perverted the Charity to other ons than direfed 
by the Founder; and upon his Viſiration had carried away 
all the Books which concerned the Charity, and * 4 


(4-) That the Biſhop had made Certificates under his 5 Ov cg. 
Epiſcopal Seal, that ſeveral Perſons who had Jnffi- ** **5: 
tution, had likewiſe taken the s of Allegiance and 
Supremacy to qualify them, which was falſe in Fact, 
and ſo had abuſed the authentical Seal. 
(5) That the Biſhop had given compleat O2dination to 
one Owen who was but nineteen Years of Age, whereas he 
ought to be twenty-four Pears old. | 

And nom it was moved fg a P2ohibition; and as to the 5“ 39. 
firſt and ſecony Articles, admitting them to be true, the 3, G ed coc. 
Bishop was only guilty of a Misdemeanoz, foz what is un 357. * C. 
charged in thoſe Articles is not Simony. 520. 
But it was objecked, that the Archbiſhop had no Juriſ- 
_ to convene befoze himſelf any Suffragan fo2 a Miſ- 

canor. | ; $50 | 

Sed Curia of another Opinion, and Holt Chief; Bol. Abr. Tit, 
Juſtice, the Selling the Curacy, and taking Boney to Dari, rep. 4. b. 
admit Men into Ozpers, is Simony, and puniſhable by the n Show. 17 
Metropolitan. | 

And tis very plain, — 2 ogy bound by 
the Canons confirmed only by the g, but they 
ma be confirmed by the Parliament to bind the 

3 | | 0 

And after many Debates a Pꝛohibition was denied, but 
only quoad the Matter about the School, which was held 
to be meerly Cempoꝛal. | 

And afterwards they pꝛotteden at Lambeth againſt the 
Biſhop upon the Reſt of the Articles; and there a Sentence 
of Depztvation paſſed againſt him, from which he appeal- — 
ed, and that Sentence was affirmed by the Delegates, 
and then Dr. Watſon withdzew himſelf out of the Kingdom 
ſecretly, | 


Sir Joſeph Tyly & al' verſus Morrice. 


HE Caſe, ſſ. The Defendant was a Common Carri- 1 Dans. A 

er fram London to Exeter, and the Plaintiffs byXheir , e =: 

Seryant delivered to his (the Defendant's) Book-keeper 2 Curier, and fad 

Bags of Woney ſealed up, and told him that it was 2001.” en te- 

and” befired a Receipt ſoz the Boney; thereupon the rc ann . 

Vook-keeper gave a Receipt toi his Matter to this 7 be hal be an 
Nr 


only for 
200 /. 


\ 


Term. "Fae. 11 WIII z. B .U 


Received of Ge. two Bags of Money ſealed up, 
© to contain 200/. which 1 Promiſe to deliver ver on AD, 


| "6 Hoke unto Z. Davis, he to pay 107. per Cent. for Car- 


e and Riſque. 
Carrier was robbed of t 
Hounſlow-Heath in the Night-Time, bu 
Davis at Exeter. 


ad other Poney on | 
Paid. 200 . to 


And now an Action was bzought & him in common 
Fox yon the Cuſtom of England, wherein-the Plain. 
that on ſuch a Day and Place they had de- 


| here — =. Defendant 4 jolt be carried 


Allen 93. 


hence was ful tie in Gol 


don to 2 &c. and at the rial it was pꝛoven, that 
and Silyer. contatned in thoſe 
— Time they were delivered to the Carrier 


for. 2 
be Quettis Queſtion. was, Whether the Carrier ſhould an- 
ſwer for the pr Money; it hey + i was the Openico of .the Chief 


uſtice, . that he ſhould o moze than 2001, 
which was It HRW that = ta paid to Davis) be. 


. cauſe in this Caſe there was a particular RE 
the Carrier fo2 the Carriage of 2001. only, and his 
was to extend no farther than that Sum, and tig the Re- 


which makes the Carrier anſwerabie; and ſinte the 
Plaintiffs had taken this Courſe to defraud the Carrier 
of his Reward, they had thereby barred themſelves of that 
2 which is founded only on the Reward. 
So the Jury was direſted to-find fo2 the Defendant. 
The ſame Carrier was at the ſame Time robbed: of 1 
other Bags of Money, which the Book-keeper received ſealed 
up, to be carried to Exeter, and there to be delivered to 
r. George Gould, which Bags were bought by the 
Servants — 2 John and Joſeph Fiſher, and delivered to the 
Book-keeper fo2 zool. who gave a Receipt for ſo — 
when in Truth there was 400 l. in the ſaid Bags 
the two Fiſhers and Gould who were Partners date 
nd =_— againſt the cane fo2 400 but bad the like 
1 
Nota; the Caſe of * Kenri and Eggl ans was cited as 
an Authority fo2- the Plaintiffs; ſed non allocatur; fo? the 
nm vifterent from the vient Cale. 
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Lane verſus Cotton de al. Intratur Paſ. 11 
NN Roc'g03.” © 


(CASE againſt the Deren dants Cotton und Franklin, The Pleadings, 
the General Poſt-maſters, letting fozth the Stakute ; 1127: 125 >. c. 
2 Car. by which the Poſt-Office was created, and that in 1 Salk. 1. 8. C. 
Purſuance of that Statute a Gineral Poſt-Office had been} == 4%. . 
erefted and ſettied in Lombard- i teet, London, and a Poſt againſt — 9 
eſtabliſhed to carry Letters fror London to Woreeſter, fler for « Letter milf 
and from thehce back again to'Lovdon j/ and that the De, ger = ed 
fendants were conſtituted General Poſt-maſters,. by Pa- quer-Bills. Sed Hol 
tent from King William and "Queen Mary, and that 1 
Plaintiff was poſſeſſen of two Exch equer-Bills for 300 . 1 88d. 4, 2 
which. be inclolen in a Letter diresed to ſuch a Perſon fn : Ro Ab. 338. 
Wareeſter; and that he velivered the tus Letter with the 77s. 5 
Bills ſticiofey, unto the Defenvants in \their Office in Lom- : Mos. 275, 525. 
bard-ſtroet ; webe this Letter with the ils was not Si 72 5 
conveyed to Worceſter, 0 Mt ce . 
Detendants and their Servants. Fn r 1 Meg: 355 85 
n all this Matter being found ſpecially, the Queftſon ; == 135. 255, 
was, Wiherher this Anton would ile agi (nf the Defen- . , 2 .f 
vants fo this Meglett and Nonfeaſance. | ern'sPleader 76,77. 
And it was argued fo2 the Plaſnetff, thi t this Aﬀfon ig For the Plaincis. 
maintainable, foz the Poſt-maſters are appointed only Molloy 209, 2:2. 
as Officers to take Care of the King's Revenue, but as 5 Fer. *+ 
Officers in Purſuance of the Att of Patliawient to take . Sund ;80. 
Care of Letters, &c. ſo as to anſwer the End of the Sta- Moor 462. 
tute, which is to avvance Trave and Commerce fog the f 4, 2 
Benefit of the Subſet chiefly, and not as an AX fo? the Hara. 463, 436. 
Revenue, fog that is but accidental. WAL 
And tho! theſe Officers were newly createn the 
Poſt-Dffice was firſt eretted, yet they are under the ſame 
Conditions as Officers at Common Law, and therefore 
liable to an Arion fox Beach of Truſt. , 


. 


And a Nonfeaſance is ag good a Cauſe of ddion againft r. N. B. g;. 
an Officer of Truft as a Misfeaſance (i. e.) foy the ed e Abe. . 
of any Thing, which by rhe Duty of his Office he is ob- C, g, x 
ligen ta do. as in the Caſes againſt common Carriers, 0} 21 Ed. 3. 43. 
negligent keeping Fires, tis ſufficient to betlate in the 1 Roll Rep 63. 
Negative, (viz.) Chat the Defendant hath not dofie fo, Sc. Nen. abr. 99 
That | Roll Rep, 47: 


* 


Term. Paſch. 11 Will. 3. B. R. 
—— That where an A# of Parliament appoints a certain 
Perſon to do ſuch a Thing, and he negleits to perfom 


it, by which Negligence another is damned de mar 
have an Action on the Caſe to retompenc him fox the Da- 


mages. a ; 

And tis not ſufficient to ſay, that the Defendants have 
not the Premium. fo; Carriage of Letters; tis true, they 
have. not the Whole, but they have a Salary which ariſes 
out ok the Premium; and in that Relpet 'tis like the 
Caſe of a Sheriff, -who-accounts fo2 the Profits! of his 
9 -— yet ſtands liable to Aﬀfons fo2 any Neglett of 

| | his ” | / | 

Ser Hardres 53 And ag to the Cate t a Maſter of a' Ship,” where the 
1 N Care of Pzoviſions is fn the Purſer, yet the Baſters ſtand 
table fo2 the Default ok the Purſer; but here the Meglet 
was not in a Stranger, but in an Officer under the Defen- 
dbants, fo2 tis found that Brees, to whom the Letter was 
- delivered, was plate o in the ©ffice by the Defendants; and 
they have Power by the Statute to remove Under-Officers, 
and to ſupply their/Places; and the whole Dffice is intirely 

under the Control of the Defendants. + 

And it was ivſiſted, that there was no Difference in 
Law between a Carrier of Letters and a Carrier of other 
Things, and that it was not materſal who had the Recom- 
pence, Fut that 1he-Plaſntiff having paſd fo2 the Carriage 
of his Letter, that gives bim a Title to this Aton. 

And tho it ſpould be granted that this Dffice is virtual- 
ly in the King/ (fox he cannot have an Office actually) yet 

ob. „Med 8. | the Defendants are able to this Action, as the Baſtet of 
a Ship is lane, tho'-another is the Owner; and fo? this 


Mae Purpoſe the/Cale of + Morſe and Sluice was relied on. 
Co. Lat 89.8. AS the Freight of. a Ship is the Bother of Mages to 


the Sailozs, fo if the Freight is loft, the Mages are like- 
wile lot; fo here the Defendant's Dalary comes aut of 
the Pzofics of the Office, and if no Pzoſits they'can have 
no Salarp; and they have their Salary as well in Con- 
ſiderativn of their Hazard as ot their Care in ſafe Car- 
| „ and by their Care their Þa- 
Now- if this Anton ſhould not lie againſt the Defen- 
vants, the Plaintiff would be without Remedy, foz no Ac- 
tion will lie againſt Brees, who received the Letter at the 
afiindow, and thzew it back into the Office at the Place 

/ appointed. | 
I 


4 
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And tis plain, that the Statute 12 Car. 2. paincipaily 
deſigned to make all People ſafe, by ſetting up cettain 
Perſons who ſpoulb de reſponſible fo2 the ſafe Dellvery of 
Letters, and therefore it takes away the Liberty of fend- 
ing them by any other Hand. ' | n 
- The Hackney Coachmen are put under a Regulation 
n late At" of Parliament, and they pay an annual 
venue to the Crown, yet ll they remain late "for - 
Goods- delivered to them; and the Multitude ot CInder- 
Dfficers. and Servants belonging to the Defendants is 
no Excuſe to them fo; any Negligence, / becauſe they are 
obliged to anſwer fo2 all ot them: And though thoſe Un- 
ver-Dfficers give Security to the Ring, vet that doth not 
alter the Cale, becauſe they are Servants to the Defen- 
dants, and they may take other Security of them; fo2 
the Statute doth not give any Direction concerning that 
WES 


And the Clauſe in the Defendant's Patent, that they 
ſhall not be anſwerable foy their Under-Officers, makes no 
Alteration. of the Law; tis true, "tis a Royal 'Phomiſe- 
to indemnify them, and the Defendants: know how to 
make uſe of it as ſuch ; tis like a Gzant made to a She- 
riff, that he ould. not be anſwerable fox his-Baſliffs, 
which would be a void Gzant in reſpe# to the-Subjetts. * 
Laſtly, The very Acceptance of a publick Oftice is an 
Undertaking. to -perfozm. it with Care and Diligence; 
and the Pzeamble "of this Aa ſhews, that there were 
Poſt- Offices befoze; therefo2e it cannot be ſuppoſed that this 
Statute, which was made koz the Eaſe and Benefit of 
the Subject in reſpet to commerce and Trade, ſhould a- 
boliſh thoſe old Dffices where the Officers were liable fo2 
any” Negligence or Miſcarriage of Letters, and ere new 
Offices where they ſhould not be liable. - 


On the other Side it was argued foz the Defendants, Zones 
of the Pre 


from the Nature of the Office, from the Smallneſs 
mium, and from the Terms upon which the Office was granted 

(i) And firſt, as to the Nature of this Office, tis ſo 
very extenſiue. both at Sea and Land, that tis not 
reaſonable the chief Officers ſhould: anſwer foz £0- great 
a Number ot Cnder-Officers and Poſt⸗ Boys who are 
wozth nothing; and fox a — every ay - 

ry 


In tie 
generat Undertaking, 


ts exerute this Oflice.” 
Ann the 


va the 
— — — Security. 


.) Tbe Rates fon Poſtage 
to the Dull and Meigdt | 
that it eqnnot de intended a Ppræmium ta warrant 
ſafe Delivery of all Letters bought into the Office ; 
els to the CGalue of 10 ſent 


the Carriage whereof may not amount to one 
Cafe of @ Carrier is dſfferent, fo de 


of Goods, - unleſs paid in/Pqopo 
but: the Defendants cannot refuſe 


Es 


15 


5 
: 


Fe 


2 
8 S 


&c, bet 
kewiſe differs this Caſe from that 

Carricr. Hb, | 
is no expꝛeſs Neglett found upon the De- 
ellvered to Brees, 


Charge ſh 


7 


Carriage of Goods 02 Money; 
any Pan may ſend them by 


DD — 
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Now theſe Exchequer- Bills being. eſtabliſhed by 
arliament, are thereby made current Money 
urpoſes, * therefo2e.if they are ſent — in 

ter, he who ſends them muſt make a 
the Maſter; foz the Nature at them ie tuch, chat 


hath the Polleſhon is intitled.to the Money, {o are 
hows 1 Relpett to the Care ol the Pot · Hattet as 


"Tis Diſpatch. and which is 

Poſt and therefo2e ER to ride « required of 

it robbed, there can be no . againſt the Hundred: 

tis true, as to the Furniſhing thole with Þozſes, who are 

N to ride Poſt, tis "up a Duty that pzobably » an 
might lie againſt 

8 not + es Ps 


of. one-.Cefſel, Cos « Sp, be.is n, 
and he is upon his own Contract, and may agree foz his. 
Præmium in N to his Care and Hazard, — 
Defendants. cannot da. 

Curia. But by the Opinion of three. LAT: es, I 
was. given foz the Defendants, we 0 2 4 
Holt Chief * who held that the Adlon 


NN * 


Dr. Groenvele 


vg 838 & a. 2M 
tratur Paſch; vel rd 95 Im >. Bu. Be 
Rot. 178. N N 14” 


1 an Adion of ANauit/and Battery, and falſe. CO ORIY 
ſonment, bzought againſt the Defendants who were 39% 
Cenſors of the College of -Phyſicians, and agaitiſt Cole aa, , again the 
their Dfficer who ſerved their CUlarrant;;&c. | A. 3 Col- 
The Defendants plead as to the Bartery & totum x 7 
duum tranſgreſſionis prædict, præter the faiſe Impziſonment, mimea ' 570 6 
Not guilty; and as to the Jmpziſonment they juſtity by/** 8. 
Qirtue of their Charter confirmed by Ad of arliament, 
and by the Statute 14 H. 8. by which they have Power to 
fine and impꝛiſon pro non bene utendo facultate medicine ; 
then they ſet fozth, that the Plaintitt at ſuch a Time and 
Place had adminiſtered unwholſome Medicines to A. R and 


fo juſtify the Taking and Impziſoning pro mala praxi, Ke. 
Bi $rd oma 1: : opt 


— — — 


im Ter. dee v8 WI A BRI 


Ebert was u Replication ond Denntrer 5 but the Conn 
e 
ee eee 


Pr (T.) In Form, 1 

"Fas. 326. Te i Body of the Plea. 1 

1 Vent. 256. ba unte, foz that "the Defevans habe ne 
ſet kozth the particular and £ ee Matters wherein the 
Mala praxis of the Plaintiff dip tonſtf, which ought to hav 
been done, becauſe tis a Matter Which is "traverſable, as 


was agreed fn Pr. Bonham g Caſe, this being an inkertoꝛ 


Jurisofnton. 

It was objeted, that the Defenvants had exceeven 
weir Authozity, becauſe they had both fined and imprifoned 
the'Plaſntff, whereas they had only*Power to do one 
of thoſe Things at their Eletion, but not both; and fo2 

this and Dr. Bonham's Caſe' was cite 

(0 The Defetibants have nat thewn the Plaintiff 
was u licenſed Phyſician, and fe not Tfcenfed, they cannot 
cenſie Him pro mala praxi, but otght to p2oceed againſt 


7 fo? the Penaley of 11 5 |. K Fat ig the Statute 


— upon * two Sv wes PEI * 

(I.) Whether this Afton would lie againſt them. 
(z.) Whether the Plea was good 02 nagt, 
Cro. Eliz. 13o. Ag t0The Art Polnt it was inſiffed on, that this Adlon 
1 Leon. 187- @©| would not ite, brratile the rs of the College of Phy- 
ficians were in this Caſe as Judges, and what they had done 
Fav '79- was as ſuch, and Judges are not to be ſued foz any Pat- 
3; ters done by them umzels cx malo animo, and there is no 
Ditrente between Judges who have a general | nem" 

and theſe who have limited ſuriſdiction im this 
Jong as thoſe inzertaz Judges keep withih err ms Moper 
AP —— theretoe ik they Biſtake the Law in a Matter 
within their Conuſance and Jurisdi#on, ſuch Mittakt 
tom mote ſubjet them to an Atkon, than it will a ſupe- 
une. ö 

And ide Realon is to prevent Multiplicity of Ackions, 
which is the Cauſe hy an Aﬀfon' would not lie againſt a 
5 Low ot a Pano, for not avinitting a Han to his Co- 
„1 


H. 6. 3. at 5 3 PO (2.) As 


® $ 12t. 
I „ 


_ — r 0 
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-— -— > Co” ey” 


493 


(3) fg 40 the ſecond Point de was arguen, that the 


that it was different fromthe p2eſent 
Caſe ; foz there the Defendant. din not undertake any 
Way to anſwer the Aﬀault; it was not anſwered under 
the Not guilty, neither was it taken in under the Præter, 
ſo that the Aſſault was totally excluded in that Plea; but 
here the Defendants in their Plea did, in the Commence: 
ment thereof- undertake to anſwer the Afſault ; fo2 tis en- 
tered quoad totum reſiduum tranſgreſſionis prædict præter, 
&e. beſides, in the Body ot the Plea, they have expꝛeſly 
juſtified the Impꝛiſonment which includes the Aſſault. 
. Next it was argued, that the Plea/ was good in Sub- 
ſtance, tog it was not neteſſary, oꝛ indeed reaſonable, to 
Fet fozth the Particulars of Mala praxis, becauſe the 
Defendants have a general Jurfsdi#{on auer all Phyſick 
within their Bounds, beſides, if ſuch Particulars were 
ſet fozth, this Court cannot judge ot the Praxis, whether 
good 02 not, becauſe tis a particular Science, of which the 
Judges of the Common Law are not required to be conu- 
Cant; and if every 2 be ſet fozth in the Plea, 
it would be perplered 


Rep. 176, . 


h- Bultiplicity; ann therefoze a ; lf. 5 31d 


* general Pleading hath been always allowed, ' 3 Cro. 916. 


Beſides, the Nature of the Thing is ſuch, that none 
dut Phyſicians can judge of it; fox that which is goon 
Pbyſick fo2 one Perſon may not be ſo foz another, 'accozw- 
ing to their different Conftſtutions, 02 'accozwing to cer- 
tain Seaſons of the Pear; and therefore it would be very 
impertinent as well as prolix in this Caſe, to ſet fozth the 
Perſon's Conſtitution to whom this Phyſick was adminiſtred 
by 1 — the — 02 ye — the Peat, 
as as a compound Dꝛugs. Phyſick 
adminiſtered, 


After- 


f 


— — — — — 
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Akterwarus in —— 12 Willi. ener 
was given 'fo2: the Detendan ts. 
And per Holt Chief Juſtice, who delivered the Opinton of 
the Court. The Plea/is:good, becauſe the Detendants haue 
N thereby ſufficiently (hewed-their Authozity over the Perſon 
-of the' "Plaintiff and they have ſhewed the Fait for which 
p "FF W was puniſhed to be within their! Jurigdiition as Cen- 
4% B. 3a Cafe ſors, Whith: Fatt! i nat *-traverſable in this callateral 
'is not Law, bot on- Adlon, betauſe the Ceniors ate made Judges to hear and 
by ar A na Rr determine; ann therefoze-they; are not liable ta an Aition 
. for what they do by Virtue o their judicial Power; and he 
Salk. 200. laid it down foꝛ d Sꝛaund, that wherever a Statute gives 
Dan. gg. a Power to-fine antvimpyiſon,"the- Perſons to whom ſuch 
+8 Rep. 38. Power i given are Judges of: Recozd,' and their Court 
2, A, is is "Court: of Retazd. 
Nn Dr. Bonham'g Caſe they imp2ſſoned bim fo? prattiſing 
Phyſick without a Licenſe, which they could not do, fo: 
in ſuch Caſe they haue no Power by the Statute to com- 
mit, but they ought to ſue for che Penalty of Five Pounds 
per Month, qui tam, Scc. but in this Caſe: of mala Praxis 
hep have an undoubted Power to commit. 
- *Cts true, no Writ of Erro will lie upon this Judg- 
ment, becauſe tis a Court inſtituted de novo, and by the 
Inſtitutton they are not bound up to the Fozmalities of 
other Courts, (viz.) they are not bound to dꝛaw up theit 
Judgments with Ideo conſideratum, &c. but tis ſufficient 
fo? them to ſhew the -Convition: in other lows, _ 
And pet the Party thus convicted is not without Re- 
medy, for he may; remove this Convition by the Cenſoꝛs 
bt 309, 489. into B. R. where it may be quaſhed fo2 Jnſufficiency, and 
this may be dane by Certiorari to any new conftituted 
Court 02 Jurisdicton of Recozd, becauſe B. R. hath a 
— to keep all limited Jurisditions within their pꝛopet 
ounds. . 
But ik the Plaintiff had not a Remedy in any other 
Court, it doth not follow from: thence, that the Fat upon 
which this Conviction is grounded ſhould be traverſable in 
a collateral Action, becauſe the Power which the Cenſors 
have is given to them by Statute, by which they are (as it 
were) a Jury to try the Fai, whether the Praxis is good 
02 not; and if a Jury find contrary to. Evidence, yet no 
Ation lies againſt them, becauſe they are on their Daths; 
therefoze what they und cannot be traverſed, 


5 £4 And 


——————— un —¾ * | 
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And laſtly, If the Mala praxis was traverſable, this 
Plea is ſufficient, becauſe tis not pet 
the Particulars 25 the Denicin neceſſary to ſet fozth 


mlniſired by the Plaintiff were unwholſone. nen ap- 
g'the Aſſault, he ſac, 
tranſgreſſionig,.. any 
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ARRIS was found of a forcible Entry 
upon an iti before Juſtices of the 
Peace, according to the Statute 8 H. 6. but no 
' @ Reqitution was awarded upon this Convittion, 
noz any Thing farther done fo2 thzee Years now paſt. 

1 Ventris 265. Tn which Time Harris bzought an Ackion about the 
dene 26 , (ame Batter, and had a, Ger vic, and Hill continued in 
Comb er. f. 4. Poſſeſſion after the Convittſon to this Time.: And now 
1 Inſt. 256. after thee Years, und after the Pꝛotervings as afore- 
5-79: ſad, the Juſtices coram quibus, &c. awarded Reffitution 


cnnP: 7%. r20.b. Upon the tald Convittton, and Harris was put out of 
* Bald. 0 ”— Poſſeſſion. | 
2 Inſt. 308. Thereupon he pꝛocured the Convicklon, 8c. to be re- 


Bro. Faux Impr. 32. Mobed into B. R. by Certiorari, and ſeveral Objetſons 

-* 4x0 Execution, nt ade to the Fox of it, but they were all over-ruled; 

'5 6 % And then it was inlifted on, that this Award of Reffitu- 
tion, ſo long after the Convitton, was illegal and void; 

* 3H. 6. fo} that a pzeſent Remedy was intended by the * Statue, 
therefoze the Reftitution ought to follow the Convittion in 
convenient Time. | 
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Plidſe_<erſus Smith. Die Veneris 10 Noyemb. 
| Js 1699 


To ny of a Widow, Rule was obtained to ſhew Cauſe why a P2ohibi- 

5 fey © Bile there by — agnint 
ay a v a aga 
Pliſſe, fo2 theſe Moꝛds: . 

ff. She was never married, and never had a Husband, 

r that ſhe was a 

1 Show. 337. And upon Debate the Rule was diſcharged, foz the 

Court was clear in Opinion, that theſe Mozos were a 


112 
Harpur werſus Davy. 


Where a new Trial A SSUMPSIT, &c. upon Non Aſſumpſit pleaded, the 
* A Plaintiff han a Gerdick, and afterwards, upon a 
Wotion, the Defendant obtained a Rule koz a new Trial 
upon Payment of Coſts, and bzinging the Damages into 
Court which were found in the fozmer Trial; — 

1 


1 
— 
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— * — 
done accowdingly, and the Rule was to try the ſame 
Iſſue, &c. | N f | 

Now the Plea-Roll of that Aition was of Eaſter- 

Term Anno 11. and by the Memorandum it appeared; 
that the Bill was erhibited in Hillary-Term before; and 
upon the Rule fo2 a new Trial, the Plaintiff did not p2o- 
ceed upon the ſame Roll, but made up a new Plea-Roll as 
of this pꝛeſent Michaclmas-Term, and a Memorandum of a 
Bill erhibited in Trinity-Term laſt paſt; and hereupon a 
Trial was had, and the Plaintiff had another Uervi#, 
but upon a Motion it was ſet aſide fo2 Jrregularity, be- 
cauſe this was another Cauſe, as it now appeared to be, 
and the Plaintiff had not purfued the Rule of Court fo2 a 
new Trial, which was to try the ſame Iſſue which was tried 
before in the firſt Action. 

And in this Caſe, that between Dubartine and Chan- 5 Mod. 399. 
cellour was cited, which was an Action of Treſpaſs, Quare fag +47- 
uxorem abduxit cum bonis viri, &. 5 

The Defendant pleaded in Abatement only fo2 Delay; 
and upon a Demurrer to the Plea there was Judgment, 
that the Defendant ſhould anſwer over; whereupon he 
en bun it Bg ler i os Wend a Uerdit againſt 

n, but it was ſet aſide fo2 Jrregularity, becauſe in the 
Recozd of Niſi prius, the Plaintiff had omitted all the 
Pꝛoceedings on the Plea in Abatement, and made it up 
- if there had been no ſuch Plea, but only the general 

ue. LEE ; 9 Lay 


The Caſe of Abingdon Town. 


A Mandamus was directen to the Mayor, Bailiffs, and 2$k.431,432.5.C: 
| all the capital Burgeſſes (except John Selwood and fg dhe Rerum of a 
John Spinage) ſetting foꝛth that by their Charter at ſuch a Mandanus: by = 
certain Day, the Commonalty are yearly to chooſe two nee pecan be ©» 
out of the capital Burgeſles, and to pꝛeſent them to the on fon Wüst 
Mayor, Bailitts and the Reſt of the capital Burgefſes, and Salk. 649, 701. 
they are to eleit one of thoſe two thus pyeſented, Sec. to al 1; 
be Bayo? of the Town fo2 the Pear enſuing. 
That Selwood and Spinage being two of the capital 
Burgelles, were elefted and pzeſented by the Commonal- 
ty, and that the Bayoz, Bailiffs and the Reſt of the 
capital Burgeſſes refuſed to pzoceed to the Elcaion of a 

Sſſ2 Yayo? 


” Way 


Term. S. Mich. 11 Will. 3. B R. 
Mopo out of - thoſe+ Two fox the next Prat; and 
the CUrit was to command them to go to the E. 
letion of a Payoz out of thoſe two Perſons thus pe- 


ſented. 
_ This Writ being velivered to the Mayor in Poſſeſtion, 
he upon the Receipt thereof ſummoned the Bailiffs and 
capital Burgeſſes to an Aſſembiy, who appearing upon the 
Summons, the Bajozity of them were fo2 making a new 
— 42 a Papo accoꝛding to the Command of the 
| 85 | 
Salk. 428, 429- But the Mayor in Poſſeſſion (being of another Par. 
72,118. ty) diſagreed to it, and fozthwith diſmifſed the Adem. 
„  biy; and afterwards de made this Return to the Writ, 
Show. 68, 475. (viz.) That thoſe two Perſons pꝛeſented to him in Oꝛdet 
Sund. 29. tg chooſe one of them fo2 Bayoz, &c. were not qualified 
tio that Office, not having received the Sacrament in 
due — w to the Cozpozation A# made Anno 
1 „ 2. Y. 2. C. 1. 

And now the Court was moved in Behalf of the Bajo: 
rity of the Bafliffs and Burgeſſes, &c. to ſtay the Filing 
this Return, becauſe made againſt the Uotes of the Ba- 
jozity of thole unto whom the Crit was direFed; and 
that the 'Bayo2 might ſhew Cauſe why an Attachment 
ſhould not go againſt him fo2 this P2aitice, and accoꝛdingly 
a Rule was made fo2 him to ſhew Cauſe, &c. upon the 
whole Matter. | 

And afterwards it was debated ſeveral Times upon 
this ſingle Point, whether the Return offered by the 
Mapoꝛ might be ſtayed, o2 whether the Court were bound 
to receive it, notwithſtanding the Pꝛackiſe as afozeſaid, 
and at laſt the Court came to the following Reſolu- 


tion. 
f. That they could not refuſe the Mayor's Return, be- 


cauſe he is the principal Officer to whom the Writ was direct- 
ed, and to whom the Writ was actually delivered, and all 
that the Court could do was to compel a Return to be made to 
the Writ. 

Dyer 182, And ik the Mayo; had made any Return contrary to 
the Gotes of the Bajozity concerned, it was at his Pe. 
ril, and that the May to puniſh him was by Inkonnation 
in B. R. and therefoze the Rule ſupra was diſcharged, 
and the Bayo?'s Return was filed, but upon Debate it 
was held to be no good Return. 


5 TWhere- 


Term. S. Mich. 11 Will 3. B R COL 
Wihertupon in Eaſter-Term 12 Willi. the Counſel "fo: 
the Bayo} took an Exception againſt this: Writ of Man- 
damus which was, that it was (lf direted, betauſe it was 
not to the whole Body politick by its cozpozate- Name, 
no2 to any Perſons natural by their pzoper Names 
to the Payoz, Bailiſts, and all the capital 
cept Two; and Sir Thomas Holts Caſe 
was cited, which was 


The King werſus Chandler. 


12 Defendant being convicted upon the + Statute + 3&4 Wil. e.10. 

fo2 killing Deer in the King's Chaſe called Eufield- 144. 278. 8. C 

Chaſe, this Convition was removed bp Certiorari into R. R.] Dany f. pl 6. 

and the following Exceptions were taken to it. = Exceptions 
(1) Foz that the Fa was not laid to be done upon any B b be . 

certain Day, but generally that the Defendant did between ing. 

ſuch Days hunt and kill ſo many Deer, whereas he ought to *** fs. g 

et koꝛth the certain Day. | 5 
(2. It was laid to be done without the Conſent of the A. 406 

King proprietar damarum, &c. but did not ſap tunc 

. ſo as to fir it at the Time of killing - the 


(3-) It was lafd to be done without the Authozſty of any S. 12, 355. 
Perſon intruſted with the Keeping the Deer at the Time Ik 681. 
when they were killed; whereas tis poſſible that the De- 
fendant might have Authozity from ſome Perſon intruſted 
with the Keeping, &c. at that Time when the Authority was 
given, but not intruſted, &c. at the Time of the Kil- 
ing; and if ſo, the Defendant is ercuſable, unleſs he had 
Notice when the Truſt was determined. | 
(4-) It doth not appear, that any Summons was awarded 
againſt the Defendant, oz that he was bzought in by any 
lawful Pꝛoceſs. 
(.) The Judgment is inkozmal, being ſhozt of what is 
Tequirey by the Statute ; for here is no conditional Judg- 
meat of ſetting the Defendant on the Pillory, fi, &c. 


But 


Term 8. Mich. 11 Will: 3. B R. 
But as to this Matter it was anſwered, that this con- 
ditional Part ought not to be added, and fo2 that the 
Cale in the Margin was cited, which was upon the 
Statute 23 Eliz. cap. 1. as a Caſe in Point, 
(s.) It did not appear that the Juſtices of Peace coram 

ubs, Sc. did give Judgment upon Syivence of Wit: 
mee, o upon Confelion-of the Party, fop"tig"Quiz vi- 
| | bo ſis, 8c. omnibus præmiſſis, &c. conſtat to the Jufffces, that 
| the Defendant eſt culpabilis; ſo fo2- any Thing” appearing 
to the contrary, it may be partly upon Tvidence, and 

| partiy upon Confeſſion; which ought not to be. 
The King ». Speed. - And in ſome ſhozt Time afterwards another Convittion 
1 Salk. 379- was returned upon one Speed fo2 killing one Deer in the 
ſame Chaſe, and the ſame Counſel took Exceptions to 

this Convittion. - 

(1.) Foz that it was too generally lald in the Circum- 

ſtante of Killing, foz it was only ſaid unam damam, Anglice 
© a Fallow Deer, not ſaying whether Buck, Doe, 02 Fawn, 
and tis quod illicite occidit, without ſhewing how, (viz.) 
whether by Gun, Arrow, Net, Cc. 

(..) It did not appear that the Witneſs gave Evidence 
Face to Face, ſo as the Defendant might have an Dppoztu- 

0 N to croſs-examine him. 
63 Che Fat is laid to be done fine conſenſu proprictar', 

&c. without ſaying vel alicujus eorum. 

(4) *Cis ſatd; that the Defendant was conviited upon 
the Evidence of fuch a One, - credibilis teſtis, in ea parte, 
when it ſhould be in hac parte. | 

4 Co. 41, 42. (5.) The Fait is not laid to be done contra pacem Re- 
gis; which ought to be in all Convittions upon forcible En- 
tries befoze Juſtices of Peace. | 

Nota; Theile Conviitions depended till Trinity-Term 
Anno 12 Will. and then they were both affirmed. 

2 Lev. 72. The Objeion- which ſeemed to be of moſt Weight 
was the firſt, Which was made in Chandler's Caſe, (viz.) 
That the Fat was not laid to be done on any certain 
Day, &c. to which it was anſwered, that all Infozmations 
in the Erchequer were in this Fozm; and ſeveral Pre- 
cedents were cited in this Point, which may be ſeen in 
} 40. the + Margin. 
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508, 549. Winch Ent. Si 547 IS Ent. 92. Brown formula placitandi $0, 250, 251, 252, 
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cem; and that there needs 

Convidtion, an Ideo 

deratum eſt, but that."tis-Tufficient- to ſay, Ideo- con- 
eſt, 02 Ideo foris 22 


Nota; were the Kin Caſes of Controverſy 
any Convition onthe alt Seature again Deer-liraling. 
bee poſtea the Tame Cale. os. 
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< The king verſus” The Town of Hertford. 


ys _— * 9024 Non 
"TPON a Leave was given to file an Info 
mation in Nature of a Quo Warranto againſt the 
Coppozation of Hertford, foz aſſuming a Right to make 
Freemen of Fozeigners to the Town and Coppozation. 
The firſt Pzoceſs out. of the, Crown-Office was a Veni 
facias in Nature of a. Summons, .. which was. made-return- 
able in Eaſter- Term Auao 11 Will. 3. upon which a Di- 


And it was, bei per urige, chat. the. Manner, of e 
ing nerd hot. be aaron, RL the, 2 te bas not 


+ 
* 


7 
* 
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ſtringas tae, returnable Cro. Trin. and upon that Return 


a ſecond Diſtringas was made returnable in fifteen. Days in 
ſame Trinity-Term, and upon the Return thereof a 


third Diſtringas was made Teſte in that Term, and re- 
turnadle in this pzeſent Michaclmas-Texm. Anno 11 Will. 3. 
And now it was moved. \n-Behalk, of. the Cozpozatio 


that theſe two laſt Diſtringas's might be diſcharged fo2 Ir. 


regularity, fo2 that the Pzoceſs in theſe Caſes are to be 
returnable de Termino in Terminum, and not quicker; but 
that in Trinity-Term there {ued two Diſtringas s, which 
ought not to be. 

. This Matter being referred. to Sir Sam. Aſtry, the Ba- 
ſer of the Crown-Office, he repozted that the Pzoceedings 


but it wag fl! \aliſted fo2 the Cozpozation, that there were 
above fozty Pꝛecedents in the Office in ſuch Infounations 
againſt Cozpozattons, where all the Pzoceſs was made de 

ermino in Terminum. | — 

But Hole Chief Juſtice anſwered, That Crown-Office 
wozk was like Church-wozk, very flow in its Pzogreſs, it 
being uſual foz2 the Clerks to make all ſuch P2oceſs out 
together, and of the ſame Teſte and Return from Term 
to Term; dnt no Law requites that it would be ſo. 


were regular, and that na moze than fifteen Days is re- 
quired to be between the Teſte and R of theſe "= 
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t ere oz a ihn tu th Court 
45443 betraute che was cited by their Pzoreſs 
n Ta Care of Jncotittnency with the Earl Y 
s Wife, and lived with the Plain: 


Prohtbition was fourded. 1 
2252 tis enactedd, that m6 Perſon 
Ld Proceſs og in Caſes of 
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Salk. 43. 8. C. 
Where Jointenants of 
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"came vold/by che Death of Hotehkis, and fo2 that Realon 
tt belonged to the ſald Teſtatoz'to' pzeſent,” &c. and that 
Defendants ipſum injuſte impediverunt, and that the 
Teh died whilſt el Church was void, having made 
„ N r ca/ ratione it belongev to him to 
p 


4.4.5 0G & was Ahe bn tu Exroz, that the Plaſntie 
Gs ki _—_ had no Title, even by his own Shewing, becauſe the Join- 
h 82 cy was not ſevered by this Indenture of A 
ba. Richard and John Organ, fo2 that the 
1 35 - of that Deed was by Way of Covenant, and the Jn- 
gere :» herſtance of the Advowſon remained intire, as befoze, fo2 
| _ be cannot" grant to one another, tho they — 
caſe ;- but this Deed could not operate by Clap of Releaſe, 
- becauſe they hep nt" be crols Releaſes, and both at one 
Infant of Time. 
22 TH; But if it ſhould be admitted that after this Jndenture 
* Richard and John Organ were 'Tenants in Common, pet the 
Law wauld be againſt the Plaintiff, betauſe Tenants in 
Common muſt join in their Preſentation, and one Tenant 
in Common alone cannot grant the next Avoſyance. 
Deo that quacunq; via data the Plaintiff hath no Title, 
koz it appears by bis own Declaration, that John ſurvi- 
ved Richard under whom he makes his Title; and 
the Caſe'of'* 1 and Churchill was cited as an Au- 


* Mod. 97. 


thozity in Point. 
1 H.4. 3 Sed per Suriam : bis is a/good Partition of the Inhevi- 
r tance ot this Advowlon, fox oy arm's — 
FN. K 6, b. Intereſt i veſted in Lach 2 to p2eſent 
2 Inſt. 365. yd proach —— executed on "both des, the Int 
OTE 
n 1 "IE 
1 Salk. 48. 8. C. OVED ta amend the Recon of Niſi prius 
vi ey of reg Hons then age 
28 Bunk, Plea- Rall, the Pittake was thus, (viz.) It 
tis not 
Salk. 47, 48, 
2 ye 
8 chaelisin'tres ſeptimanas Niſi prius, Gee. | 
6 Mod. 164, 276. 0102 277 10007-0114 ane mom? 
2 Roll. Rep. 
4 . TY Comb. 393. 3 Bulft. 311, 1 Oro. 875, 278. 


— 
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Term. S. Mich: 11 Will 3. B. K. F507 
- Now Tres Trin. which as the Day in Bank, happened ; 
to be on the 26th Day of June, vel coram Johanne Holt, 
&c. (i prius venerit 27th of June, ſo that the Day of Nifi 
d » when it ought to have 

we. 

The Plaintiff had a Uerdi#, but it was ſet aſive, fo2 
this was not -amendable, and if-fo, then the Chief Juttice 
had no Jade to 2 Wann 
III ASI inne 


Argent verſus Sir Marmaduke Darrel. 2 Salle. 648. 


E $90! f [2 

O Trial at Bar in Ejettmerit, the Plaintitt had a Ne- Trg noe to be 
Uervit# contrary to the Opinion of the whole Court Bk » 71k 

and therefoze the Defendant moved fo2 a nem Trial. 2 Salk. 6 

But per Curiam, a new Trial was denied, and it was e 15.75. | 

lald down foz a Rule, that after. a Trial at Bar, no new z Mos. 1s, 2, 507. 

Trial. ſhall be. granted in any'Caſe, unleſs it appeareth 

> Ng hath been ſome Coztuption oz Misdemeanoꝛ in 
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nne King werſus Chandler. Ante 10. 
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= (CEE was committed by a Juktce 2 


Peace upon a Convition grounded on the Sta- 
& 4 Will. cap. 10. made- againſt Deer- 
ſtealing, and being bzought up into B. R. by Ha- 
; Mol. 2 Corpus in Hillary-Term 11 Will. the Court was mo 
— that yoo eh might be diſcharged, fo2 that the Commit- 
ment was illegal fo2 the Reaſons following. 
Salk. 176, 369. (1.) Becauſe the Method intended by this Statute was 
| not purſued, fo2 the Warrant to dittraſn was directed to 
all Conſtables generally; now upon ſuch Direction to them 
by Mame of their Office, a Marrant cannot be executed by 
any Conffable out of the P2ecinits of his own Partfh, fo; 
he is a Conſtable no where elſe. 

Now upon this Warrant, the Conſtable of Southmims 
hath made a Return, that the Defendant had nothing in 
Hadley whereby he might be diſtrained, oz elſewhere: 
Whereas Hadley is another Pariſh, where the Conſtable of 
Southmims hath nothing to do; therefoze ſuch a Return of 
a Matter out of his P2ecin was not ſufficient whereon to 
ground a Warrant of Commitment. 

(2.) Ik the firſt Warrant to diſtrain had been fozmal, pet 
the Return upon the Habeas Corpus is ill, fo there is only 
a Recital of the firſt Marrant made in the Warrant of 
ata exit but no Reco thereof certified as it ought, 


Term. S Hill; 11 Will 3 RR _ 509 
e Keaons the Comment TY 


Et ger Holt.Chicf Juſtice, "the -Pethod of Pꝛoſetution 
upon this Statute muſt be thus: 
l. The Perſon convized, ik pꝛeſent, map be detained in 
Cuſtody fo2 two Days, in which Time the Juſtice ought 
by - rn rene — at 1 to make what Jn- 
quiry he can, ſo as to-infozm and ſatisfy himſelf whether 
the Penalty may be levied by Diſtreſs. 
And if he finds that there is nothing to diſtrain, then 
he muſt make a Reco2d thereof by Way of Adjudication, 
(viz) That it appearing to hum the Party hath not any Goods 
by which the Penalty may be levied by Diſtreſs ; therefore in | 
Purſuance of that Statute, he doth award him to Priſon (at 
the End of two Days, but not befoze), 27 'Y 
If the Perſon is abſent hen convicted, then the Jukice | | 
muſt make a Warrant to diſtrain; and if there is nothing 
upon which a Diſtreſs may be made, then after two Days 
he muſt make a Record — ut ſuprs, and then iſſue out | 
his Warrant of Commitment ; wherefoze. Chandler was * 
| 


charged. 
Nota; Theſe Warrants to diſtrain aud commit, were 
fendant the Recozder of Landeo; who nnen De- 


Starke & al' verſus Ciba: Teh Trip. I 
Will. 3. bur adjudged: in Hill. Term I 1, 171 — 
Febr. 1699. 


ASE upon a Bill of Exchange dzawn-by. the Defen. cx «7 a Bill of 

vant Chriſtopher Cheeſman in Virginia upon Chriſto. es provi. 
pher Cheeſman of Ratcliff, London, b im Truth was : Ley. 280. 
upon himſelf, and in this Acton the Plaintiffs declared, gy 4 
that the Defendant Chriſtopher Cheeſman 10 Juni anno Comb. Mg 
1692. in quodam loco vocat' Virginia in partibus tranſmari- | 
nis, ſcift, apud London' in parochia, &c. ſecundum uſum 
mercatorum feciſſet tres Billas excambii, all of them at the 
ſame Date and Contents, and direded the ſaſd Bills ta 
Chriſtopher Cheeſman in Rateliff; and by _— ſetond ot the 
ſaid Bills he requeſted the ſa(d Chriſtopher after 20 Days 
Sight thereof (the firſt and third of the lald Bills not be⸗ 
ing pald) to pay to the Plaintiffs 15 1. fo2 like Ulalue re- 


ceived at Virginia. 


222 „* — — — 
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Cum ue etiam predict C. C unto! whom the ſaid Bill 

was directed, from the Time of making the ſaid Bills 
uſqque & ſuper | 23 die Decembris Anno 1699. at Ratcliff a: 
fozeſaſd, ſeu alibi infra hoc regnum Angliæ, non fuit i inventus, 
& predict quindecim libræ in Billa prædicta mentionat' were 
not paid to the Plaintiffs, per quod prædicto 23 die Decem- 
bris Anno 1699. preedifta ——— Billa —— illarum de- 
bito modo & ſecundum conſuetudinem mercatorum proteſtat 
fuit per quod ſecundum uſum mercutorum the Defendant -q 
came F is chargeable to pay the Money to the 
tiffs, who likewiſe declared upon an Indebitatus a ale, 
Quantum meruit and Inſimul computaſlet, and had Judgment 
by Default ; and upon a Uirit of Inquiry executed. intire 
ages were found. 
And upon a Motion in arreſt of Judgment, it was ob. 
je#ed/againſt the Declaration; fo2 that it was not therein 
averred, that the fir and third Bill of Exchange was not 
pald, "which ought to be averred, becauſe the Bills are 
conditional, (viz.) Co pay the ſecond Bill, if the firſt and 
third was not paid.” 

To which it was mſwered, That the Allegation that the 
Vojiey in Bills dita mentionat was not paid, did ſup 
that Averment, becauſe Sum was 


(..) It was objected, That to intitle the Plaintiffs to 
a Proteſt, they had only ſaid, that the Perſon upon 
Time the e Bill was mawn Non fuit inventus in lo long a 

without ſhewing that they had made an Inquiry after 


To which it was anſwered, That it was accowding to 


the Cuſtom among Merchants, and accoꝛding to the com 


mon Fozm in the like Caſes. 

(z.) It was objefed, That the Plaintiffs had not laid 
in their Declaration, that the Defendant p2omiſed to pay 
the Boney to them after the Proteſt made, 02 that de had 


any Notice of the Pzoteſt. 
But it was anſwered, That the Law did raiſe the Promiſe 


upon the Cuſtom of Merchants; and therefoze it was not 

neceſſary of laying'an actual Pꝛomiſe, and the Caſes in 

the Margin were cited as + page in apo | 
„ fo the Plaintiff | 
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\ Ction of Debe for Rene 1 Salk. 325. ** 
Dany, 


Defendant's late Þusband; - who dien 'Jnteftate, and the = Coodicics, r. 
Adlon was bzought againkt the Defendant"Elizaberh Addon, to a Feme fole 
WS 2 190 — 
he Defendant pleaded' in Ber, that Inter 

marriage with the ald John Addon, THz: ＋ i 
obligatow became bound to the * ſafd Eh 
ſole, by the Name of Elizabeth R 
the rl _ of x folv 
cum 1 — — 
— @ Le rs 5 

Marriage was intended 2 For 
ber, then if — Elizabeth ſhould * ＋ 


* & 
Month after the Death of the ſaid Th ie net 
to be'void. An 
, That afterwards the _=_ 
hn- Acton died ts 
beth the Sum ok . N 
and that unte his Death 
Part theteof,/ hath not been 
of the ſald John; and that 
1 e x the Goods and Cha 
e 
1 &c. which weee | 
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; had extinsmmes Wr. 
"IF And after ſeveral Arguments at the Bar, 


3 of thiet Junges gave t 
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os in the pzincipal Cale, this Bond 

Perſonalty eſerve 

fl der Dower, which 
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Pargin it appears, that a' Releaſe of all Demands will- 1er. 56, z16. 
not releaſe a Bond with ,a Condition, upon a Contingency, , "47S | | 
and not brd Nine Wee b AH , 
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£119 1 ialliti nat enn e if 4 << fy Her: 27. 
But Holt Chief Juſtice was of a tontraty Opinion, be- 
cauſe this was in the Caſe at a Bond with a Condirio n, 
which was diſtin” from the Bond, and therefozohmme- 
diateip upon the Execution of the Bond there was a Debt 
in præſenti, which Mill exiſts, and the Condition (is Tubſe- 8 
quent to the Bond; and he- relied upon 1 Hoec'g Coſe; £05 ; Rep. 89: be 
make out the;Difſerence between a Covenant; a'Pzomiſe, - 
and a conditional Bond, and a Bond with a Condition 
in Nature of a Defraſance : ko; in an Acton on this Band,. 
if the Defendant doth demur, the Plaintiſf will have 
Judgment withaut wewing a Breach. N 202 

Ik this Bond had been given by a Stranger to the Mo. 
man when ſole, the Þusband might have releaſed: it by 
the Mozus of all Debts and Demands ; and this Bond is 
the ſame as it it had been ſingle and a Defeaſance by an- | 
other Deed; fox» the Condition thereof-fs not a Thing | 
releaſeable, but the Bond, which is a Duty in præſenti; | 
and he agreed the Caſes of Pzomiſes-and Covenants! be- 
foze Marriage, but inſiſted that this was different. | 

But by the Opinion of the other two Judges the De. 
fendant had Judgment, upon which a Writ of Erro2 was 
bzought in the Exchequer⸗Chamber; but the Plaintif in 
Etroꝛ, perceiving the Court inclined to affirm the Judg- 
ment; vid not7proceed. 7 0” 2 ot nf 

Nota; It wis ſaid by Holt Chief Juſtice, That it an 
Aition ſhould be bought on this Bond, and the Defen- ⸗ | 
dant demur to the Declaration,” the Piaintif ſhalt have | 
Judgment without chewing any Bzeach, but that muſt be | 
ik the Detendaut pꝛay Oyer of the Bond and Condition, 
and tis entered in bac verba, fog then the Condition is 

arcei of the Dekendant's Declaratton, and not ot the 

ndant's Plea, and then ik the Betendant demur, | 

Judgment ſhall be againſt the Plaintiff, it by the Con- = 
dition it appears he had no Cauſe of Atfon, 
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Sk . 755 Lanvs by "Quetton Somerſetſhire; and being af 
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| Lands to bis Couſin William =—_ (t now 3 


They fo 
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5 the ſaid Thomas | 


The was, W kübetber this was a good il 
quoad- the-Deviſe ot the Lands to the Platntif within 
the * Statute” of Frauds, by which tis enatked, that a 
Will, which Lands are veviſen, muſt be ſubſcribed and 
atteiſey inthe Ptlence of the e i hire op fone 
credible Witnefles. 

And upon the 
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The Caſe of Bridewel/ Pricinct 


NE who had been an ice log ſeven, Pearg to a : Sk. 486. 8. c. 
\_J Paſter of Bridewel Hoſpital, and. being out. of bis >=nr==Pace 
Time, and having received. the x0. Charity-Woney to- Wers © the Nele 
wards ſetting up his Trade accozding_ to. the, Jnſtitution „e Poor 
the Hoſpital, removed from thence, and.let-up his Trade ; rw 197 52 
Clerkenwel, where he married, and had Chil and 2 Mod. 237. 
now being chargeable to that Pariſh, was by der + dd 157, 158, 
of two Juſtices ſent to the Precinct of Bridewel as. being 
the Place of his laſt legal Settlement, and it being re- 
cited in the D2der, that Bridewel was cxtraparochial, fo; 
that Reaſon this Dzver was quaſhed, becauſe. the Sta- 
tutes concerning Settlement of the Poo? do not extend 
extraparochial Plates, but that is Caſus omiſſus. 2 
Sed per Holt Chief Juſtice, extraparochial Places map be 
taxed by May of Contribution in Aid ot a Pariſh over 
charged with the Pos. 


Dodſon verſus King, 
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oziginal Aﬀion. (wherein there was ſpecial Ball gi. cogrignce againd 
ven by the Defendant) bzought an Action of Debt, againſt the Bail, who had 
the Bail upon their Recogniſance, ty 22 
. The Detenvants in this Aion of Debt pleaded, that turn of the Later 
no Ca. ſa. had iſſued again the Defendant in the oziginal pint bim. which 
Ation. | e 
The Plaintiff replied. and let kazth the Ca. ſa. and the Rerum of the fecond 
Return thereof ; and thereupon the Defendants (the Bail) l. „ 


demurred. 50 | 6 Mod. 132. 

And afterwards upon a Botlon,. the Court being ac- 2 Rol. Rep. 367. 
quainted that the Defendants (the Bail) had rendered the „ 3 
pꝛintipal Detendant in Diſcharge of their Recogniſance be- Cro. jac. 14 
fore the Return of the Latitat, upon which they were ar- Vr 76. 
reſted, and pꝛaying that they might have the ſame Pzſvilege "OT 
in this Atton of Debt bꝛought againſt them, as they ſhould 
have, if the Plaintiff had pꝛoceeded _ them accowing 
to the uſual Courſe, by way of Sci. fa. upon the Recogni- 
ſance, (and not by way of Aﬀton of Debt,) wherein upon 
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Repffcation and Demurrer befoze this 


: 
o 
, 


ffanding the Plea, 
Wotton. <3 ws | | 


GO le 


Bedingham and Kingſton Bowſey Pariſhes in 
| Suſlex. NE e 


22 Poo2 Man hy the One of two Juſtices was re- 
3 moved from por "of St. M. to the Pariſh of 


_ Pa from which Ozder Kingſton appealed to the next Quarter- 


28alk. 474,47 8477. 
492, 524, 527. 


Parties to the Appeal, and not to Strangers, as Beding- 
ham is in this Caſe l e 
u. 


. 


Creamer 


/ 


—— — | | 
Term. S. Hill. 11 Will. 3. BR aw 


Creamer yo Wicketr. 


L B. R. that there is pune 
«7 1g Ta Abatement anoffe Aion ye. — in 
ben 2 xe oa 


the ſame Court. 
"Thi Plat N Kur non habetur aliquod tale 
Recordum & petit quod Recordum il lud, &c. inſpiciatur, with - 
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And upon a Demurrer to this Replication the Plaintiff 
had Judgment, becauſe this being a Reco2d of the ſame 
Court in which it was pleaded, the Plaintiff might pꝛap, 
that it might be \nſpefted by the Court, if any ſuch there 
was, as tis repozted in Dyer, which = Precedent * Dyer 227, 228. 
by which the Plaintiff was ulded in Caſe. 
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e Prorrrding. 2 


an Action ot Battery and falſe Impriſonment bzought Plea in Abatement, 


DE 


Term. Paſchæ 4 


Anno 12 Wintelmi 3. 'B. * — 


as '1: * 
1 r 


> 'Y 


ST TT" * 
N 1648071 
3 . 1 1 


ay , — * s = 
"HE anminittratoz of a Hafer of a Ship libelled 


1 Salk. 33. 8. 

Comes 650 for Wages in the Admiralty Court, which were 
dont duc to the ſaid Baſter and his Man; and alſo 
—— was made _ fo2 Boney paid by the Baſter to the "Bariners 
2 Dany. 264. p. 16. £02 their Mages. 

Hob. 67. And upon a Motion the Queſtion was, Whether a Pro- 
— 158, bibition ſhould go upon the common Suggeſtion, that the 
Salk . Contract was made on Land. 


26, 238. It was agreed, that (f the Mariners had libelled fo2 
Wages no P2ohibition ſhould go, but this being fo2 the 
Wages of the Maſter who is not ſhipped as the Bariners 
are upon a general Undertaking of the Waſter ; but he 
comes in by a ſpecial- Contract b Charter-Party with the 
Owners, and his Remedy koz his Mages is by Action a- 
gainſt them. 

But in this Caſe it happened, that the Owner was be- 
vond Sea, and the Counſel fob the Adminiſtrator inſiſted, 
that no Pꝛohibition might go, unleſs ſome ſufficient Per- 
ſon would appear and put in Bail in an Action to be 
brought againſt him; otherwiſe this Debt might be loſt; 
the Court thought it was reaſonable lo to do; but after- 
Wards a Rule was made fo2 a Prohibition abſolutely with- 
out any Condition, | 
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